EVIDENCE 
I. Introduction and Overview: 1-49. FRE 101-104, 401-403, 611. Problems 1A. 

1. Definition of evidence – the information that goes to the fact-finder upon which the judgment decision is made

2. Policies behind the evidence rules – why have rules of evidence?

· Mistrust of juries

· Related substantive policies

· Rules that set and allocate the burdens of persuasion

· Unrelated substantive policies (extrinsic substantive policies)

· Typically rules that seek to affect behavior or quality of life outside the courtroom

· Ex: privileges

· Accurate fact-finding

· Ex: authentication and best evidence

· To control the scope and duration of the trial process

· Benefits of rules over common law – accessibility, easily read, freely available

· Though that doesn’t mean easy to interpret or apply…

· Esp important since this is an outcome determinative body of law – like substantive and procedural

· The law that governs what the finder of fact gets to hear

3. Stages of the Jury Trial

· Jury selection – “voir dire” of jurors

· Opening statement of plaintiff or prosecutor

· Opening statement of defendant

· Case-in-chief of plaintiff or prosecutor

· Case-in-chief of defendant

· Case-in-rebuttal of plaintiff or prosecutor

· Case-in-rebuttal of defendant (sometimes called case-in-rejonder)

· Closing argument of plaintiff or prosecutor

· Closing argument of defendant

· Rebuttal argument of plaintiff or prosecutor

· Jury Instruction

· Jury deliberation

· Verdict and entry of judgment

· Post-trial motions

· Appellate Review

4. Admitting and Excluding Evidence – how evidence is actually presented

· Forms of Evidence

· Testimonial proof—DIRECT EXAMINATION: bring out background info, lay the foundation for testimony to follow, ask substantive questions

· Generally cant be leading—the W, not the attorney, should do the testifying

· Limits on who can testify – participatory counsel, minors (generally)

· Limits on what can be testified to – hearsay, personal knowledge requirement

· Questions must be  based on realistic grounds – can’t just make shot in dark attempts to get info

· Need a good faith basis for all questions asked 

· Can use Rule 612 to refresh a witness’s recollections to then have them testify

Rule 612. Writing Used to Refresh Memory.

Except as otherwise provided in criminal proceedings by section 3500 of title 18, United States Code, if a witness uses a writing to refresh memory for the purpose of testifying, either—

(1) while testifying, or

(2) before testifying, if the court in its discretion determines it is necessary in the interests of justice,

an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness. If it is claimed that the writing contains matters not related to the subject matter of the testimony the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto. Any portion withheld over objections shall be preserved and made available to the appellate court in the event of an appeal. If a writing is not produced or delivered pursuant to order under this rule, the court shall make any order justice requires, except that in criminal cases when the prosecution elects not to comply, the order shall be one striking the testimony or, if the court in its discretion determines that the interests of justice so require, declaring a mistrial.

· Use the document to refresh recollection and then question the witness as usual

· Record is not introduced itself unless the other side offers it

· Ex: Offering a packing list to the witness, wanting the witness to testify what was in the box

· For ID purposes, the list was marked as exhibit 5. P’s attorney shows it to the witness

· Witness can’t read the refreshing document to the jury – if it’s shown simply for the purpose of refreshing, then ask the witness whether she remembers what was in the box

· If it refreshes, the witness can then fully testify to substantive evidence, offered for the truth, etc.

· If the witness reads it to herself, still claims to not remember what was in the box, the document can potentially be admitted under 803(5).

· Try to prove the requirements of the exception 

· Needs insufficient recollection, needs to have once had the information, Needs to have made or adopted the document, and done so when the events were fresh in the mind of the witness

· Testimonial proof—CROSS EXAMINATION controlling the W w/out appearing to 

· Leading OK.

· Scope Of Direct Rule—limited to matters explored on direct 

· Rationale: parties have control over when to introduce their own evidence
· Critiques: administration difficulties; impediment to the truth.

· Too flexible – depends on how scope/subject matter is defined

· But knowing the substantive law involved, indications of why this evidence is being used, will help define the scope

· Defenses: the order of proof; the special case of the accused as W (5th Amend.); the voucher principle; striking a compromise (framers compromised between the scope-of-direct limit or wide-open cross).

· Objection - Beyond the Scope of Direct but remember credibility counter-argument.

· Counterargument – could go to credibility of witness instead of actual subject matter

· Real evidence = tangible things directly involved.  Not required, other than writings.  Maybe established by testimonial account.

· Best evidence doctrine generally requires introduction of writings

· Authenticating.  By stipulation or by testimony from a W w/ firsthand knowledge.

· Attorney must lay the groundwork to establish that the evidence is what it is claimed to be.  

· If it’s fungible, want to show chain of possession

· Implicit judgment that proponent need not show precautions against a switch.

· Demonstrative evidence created for illustrative purposes & for use at trial- played no actual role in the events.

· Usually considered relevant & routinely admitted.  No solid rules—proponent must show that fair & accurate depiction.  W’s, experts.

· Computer-aided reconstructions have raised the ante.  May require experts.

· Writings must be introduced at trial rather than proved by means of testimonial description.  1) Must establish authenticity.  Article IX.  Discovery or stipulations pretrial. 2) falls within a hearsay exception.

· Presenting Testimony – how to treat a witness, 611

FRE 611. Mode and Order of Interrogation and Presentation.


(a) Control by court.  The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to (1) make the interrogation and presentation effective for the ascertainment of truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment.


(b) Scope of cross-examination.  Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.


(c) Leading questions.  Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness’ testimony. Ordinarily leading questions should be permitted on cross-examination. When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.
· 611(a) confers broad discretion on the trial judge to depart from the usual pattern, but departures are very rare

· 611 decisions subject to review only for abuse of discretion

· This rule kicks in once a witness has been permitted to take the stand

· Basic structure

· Party with the overall burden of proof goes first and speaks last

· Proponent of a piece of evidence introduces it and is the first to examine it

· Civil: P goes first. Followed by defendant

· P has the burden of persuasion on her claim

· P sets the agenda, controls the course of proof during the case-in-chief

· Ordinarily, cross by other parties is confined to the scope of direct or impeachment

· Criminal: Prosecutor/state goes first

· Examining Witnesses

· Direct ( cross ( sometimes redirect and recross ( less often further redirect and re-cross

· Objections

FRE 103. Rulings on Evidence – the sections related to objections…


(a)(1) Objection.  In case the ruling is one admitting evidence, a timely objection or motion to strike appears on the record, stating the specific ground of objection, if the specific ground was not apparent from the context; or 


(a)(2) Offer of proof.  In case the ruling is one excluding evidence, the substance of the evidence was made known to the court by offer or was apparent from the context within which questions were asked.


Once the court makes a definitive ruling on the record admitting or excluding evidence, either at or before trial, a party need not renew an objection or offer of proof to preserve a claim of error for appeal.


(b) Record of offer and ruling.  The court may add any other or further statement which shows the character of the evidence, the form in which it was offered, the objection made, and the ruling thereon. It may direct the making of an offer in question and answer form.


(c) Hearing of jury.  In jury cases, proceedings shall be conducted, to the extent practicable so as to prevent inadmissible evidence from being suggested to the jury by any means, such as making statements or offers of proof or asking questions in the hearing of the jury.
· FRE 103 requires a timely objection or motion to strike in order to preserve the evidentiary issue for appeal

· Formal Objection: objection to the form of the questions (the way asked), not that violated a substantive rule of evidence.

· Substantive Objection: violation of rule of evidence

· Objections must be made promptly and accompanied by a statement of grounds

· Objector needs to disprove relevance, reliability or provide a policy consideration supporting exclusion

· Statement of grounds not necessary when ground is “apparent from the context”

· Motion to strike like a delayed objection

· Failing to object or move to strike counts as a waiver – against later objection

· Aggrieved litigant may still obtain relief if she can persuade reviewing court that the mistake was very serious, obvious, and essentially devastating – plain error

· Timely and sufficient objection raised by one party generally preserves the issue for appeal by all, unless court requires separate objection or adoption of objection by each party
· Frequently encountered objections:

· Asked and answered

· Assumes facts not in evidence

· Argumentative

· Compound

· Leading the witness

· Misleading

· Speculation or conjecture

· Ambiguous, uncertain, and unintelligible

· Beyond the scope of direct – under 611(b), cross is generally limited to subject of direct

· Person not an expert in what they’re testifying in/to

· Answer nonresponsive to the question

· General objection – incompetent, irrelevant and immaterial 

· Or just “I object”

· Better to object than not – can always be overruled…

· Motions in limine – hearing in advance to object to certain expected evidence

· Courts routinely rule in advance on evidence objections, when requested by a party in a pretrial motion

· The practice is optional

· And the ruling is only tentative – can be appealed

5. Preliminary Issues in Evidence Rulings

· Court-Determined Issues: FRE 104(a) 
FRE 104. Preliminary Questions.

(a) Questions of admissibility generally.  Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b). In making its determination it is not bound by the rules of evidence except those with respect to privileges.
· Trial judge, NOT jury, decides most issues relating to admissibility, witness qualifications and privileges

· Also decides factual questions related to those issues

· Ex: judge decides whether someone who made an out of court statement was “excited” for purposes of applying excited utterance exception to hearsay doctrine

· Judges make “pragmatic relevancy” decisions – concerning admissibility or exclusion of otherwise relevant evidence

· 403 decisions, etc

· Judges decide issues relating to impeachment of witnesses

· Judges also decide preliminary hearsay issues – whether statement is or isn’t hearsay, whether an exception applies

· Judge decides best evidence issues

· 104(a) confirmed by 1008, and 1003

· Judge can consider inadmissible evidence in making these decisions

· Preliminary question determinations under 104(a) are not governed by the rules of evidence, except privileges. 

· Sometimes preferable to hold minihearing outside presence of jury, esp if resolving an admissibility question would expose jury to evidence whose admissibility is in issue or might otherwise raise prejudice or confusion concerns

· In general, burden of persuasion is on the proponent of the evidence

· Exception: party claiming privilege by objecting to the introduction of allegedly privileged evidence has the burden of establishing its privilege protection

· Jury-Determined Issues: FRE 104(b) 
FRE 104. Preliminary Questions.

(b) Relevancy Conditioned on Fact.  When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to supporting a finding of the fulfillment of the condition.
· Conditional Relevance – relevance conditioned on fact, what happens when the relevance of a particular piece of evidence itself depends on a preliminary disputed fact or issue

· Ex: If P offers evidence of a spoken statement to prove notice, admissibility depends on proving that statement was heard (hearing a fact upon which admissibility of statement depends).

· Other pre-conditional facts

· Questions of authenticity

· Whether a W as personal knowledge

· Whether a person heard a statement which supposedly provided him notice

· Whether a letter apparently from Y is offered as his admission, probative value turns on whether he actually wrote it.

· Effect – getting evidence in under 104(b) seems to be a second best option to 104(a)

· Evidence might not be independently strong enough to get in at the first pass, better to get it in under 104(b) then not at all, then need to prove the other conditional facts

· Jury ultimately needs to decide whether the conditional fact is true before it can consider the evidence.

· Policy consideration - Relative faith in judge v. jury

· Rule seen as resolving the tension

· Role of judge here:

· Initial decision whether evidence is subject to 104(a) or 104(b) – whether it is an issue of relevance conditioned on fact at all

· Screening function – whether evidence should go to jury on conditional basis, decide whether a reasonable juror could be satisfied that the evidence is relevant, once the other fact is proved
6. Rulings on Evidence

· General Rule – 103
FRE 103. Rulings on Evidence


(a) Effect of Erroneous ruling.  Error may not be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party is affected, and [an objection or offer of proof was made…]


Once the court makes a definitive ruling on the record admitting or excluding evidence, either at or before trial, a party need not renew an objection or offer of proof to preserve a claim of error for appeal.


(d) Plain error. Nothing in this rule precludes taking notice of plain errors affecting substantial rights although they were not brought to the attention of the court.
· Appeals – when can evidentiary decisions be appealed

· Error must affect a substantial right (outcome of the trial will have been different if the evidence had not been excluded or admitted

· An initial objection must have been made, and supported/explained, and the record must have been protected
· There must be evidence on the trial record of the objection

· Also need an offer of proof on the record
· Party whose evidence was excluded must make an offer of proof at the time, to show the judge what the jury would be missing if evidence is excluded

· Establish what the contested evidence is trying to show and why there would be no problem admitting it 

· Prove that evidence is relevant, reliable, satisfies mechanical requirements, why not barred by other concerns

· Done out of the hearing of the jury, counsel can question witnesses

· Will then go through the whole thing again in front of jury if evidence IS admitted)

· Standard of review – generally abuse of discretion

· Trial judges entitled to great deference on evidentiary decisions 
· Interlocutory appeals – only allowed in a few situations

· Privilege rulings: When a person claims a privilege & refuses to answer despite an order of the trial court.  cases in disarray. 

· Threshold questions

· Was the person from whom info was sought held in contempt? 
· If not ( no review.

· Was the nondisclosing person a party in the action?  
· If so, only review the privilege ruling if party suffered an adverse judgment on the merits.  
· If not, may obtain review w/out a judgment of contempt because a final judgment will never afford him a chance to obtain such review.

· Supression motions: Pretrial orders suppressing evidence in criminal cases.  

· Fed. statutes allow government appeals from a decision or order supressing or excluding evidence pre-trial if the U.S. Attorney certifies that not for delay

· Consequences of Evidential Error

· Types of Error

· Reversible – error that probably affected the result, so decision should be reversed
· Harmless – error that probably didn’t affect the result

· Cumulative Evidence:  harmless b/c other E outweighed the effect of the error.

· Curative Evidence:  harmless b/c of instructions to the jury.

· Overwhelming Evidence: harmless b/c other E is overwhelmingly in support of the judgment.

7. General admissibility analysis

· Threshold question – does it satisfy the relevance requirement?

· Related – series of mechanical requirements

· Ex: is the document/object authenticated? 

· Is the evidence reliable? Is the witness credible or speaking from personal knowledge?

· Exclusion – even if relevant, authenticated and reliable, are there policy reasons that might lead the judge to exclude the evidence?

· Privilege considerations?

· Prejudice considerations? 

· Other substantive policy concerns? 

II. Relevance: 26-49 (review) 51-90. Problems 1B, 2A, 2B, 2D, 2F, 2H

1. Introduction

FRE 401. Definition of “Relevant Evidence”


"Relevant evidence" means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence 

FRE 402. Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible


All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority. Evidence which is not relevant is not admissible.
· Relevant evidence is evidence tending to make a fact more or less probable than it was without the evidence
· Lenient standard – if apparently probability of a fact is greater or weaker than before receiving the evidence ( relevant

· Test of logical relevance – just needs to affect the fact

· Evidence is relevant if it tends to establish the point

· But no codified definition – b/c a relational concept…

· Relevance decisions reviewed for abuse of discretion – also favors admissibility 

· A decision is less likely an abuse of discretion if it admits purportedly relevant evidence than if judge excludes it

· b/c admissibility isn’t sufficiency – still later checks on how it’s used

· Better, more practical and easier to apply than other standards, requiring a stronger tendency, etc

· Other standards – 

· Relevant evidence must make the point more probably true than not.  

· Doesn’t work in application—applied to each piece of evidence during trial.  would exclude many ind. items that if taken together would have high probative value.

· Relevant only if the suggested inference is more probable than any other. (Minn. state)  

· Produces a sliding scale, in which evidence is scrutinized more strictly at the beginning of trial, when little is known of the facts, than at the end, when probative worth would be more apparent in light of evidence presented.

· “Legal relevancy” (Wigmore, some courts).  

· Standard more strict than logic & reason alone would indicate, demands an incremental “plus value.”  

· Relevant evidence is generally admissible, and if evidence is not relevant than it is NOT admissible

· Presumption that if relevant ( admissible

· Admissible, unless…

· BUT otherwise relevant evidence can still be excluded under rule 403, and other related rules – for policy concerns, etc

· Relevancy needs to be distinguished from issues of weight and sufficiency

· Weight – persuasive force assigned to the evidence by the trier of fact once it has been admitted

· Sufficiency – quantum and persuasive force of evidence necessary to take an issue to the jury

· Admissibility isn’t the final question – different forms of evidence, admitted for different purposes carry different weights…

2. Logical Relevance

· Relational concept – relevant to what?

· Relevance is a relational concept, carries meaning only in context

· Relevance is determined by the issues raised by the parties, the other evidence introduced, the applicable substantive law

· Need to determine the relevance of the evidence with relation to the substantive nature of the claim, and substantive law may help determine what evidence is relevant
· Direct v. circumstantial proof

· Direct evidence – asserts the existence of the fact to be proven (testimonial evidence) or provides an embodiment or representation of that fact (real evidence)

· Circumstantial evidence – proof that doesn’t actually assert or represent the fat but from which the fact-finder can infer an increased probability that the fact exists

· Proof of circumstances that allow for an inference

· The chain of inferences can also be challenged – even if E is admitted as circumstantial proof, can still try to undercut it’s weight

· Inductive approach

· Under an inductive approach, if experience shows that persons with a motive to kill another are more likely to do so than persons without a motive, evidence that a particular defendant had a movie to kill the victim would be relevant

· Deductive Approach

· Persons with a motive to kill have a tendency to act on that motive; defendant had a motive to kill the victim; therefore it is more likely that defendant killed the victim. 

· Once such a syllogism has been constructed, its major premise can be more easily analyzed and tested. 

· Ex: How often do persons with a motive to kill actually cat on that motive? Most of the time? Sometimes? Rarely?

· Materiality

· Evidence is material if it has legal significance in the case and is immaterial if it does not.

· Ex: if under the substantive law contributory negligence is not a defense to a certain claim, evidence offered to prove contributory negligence is immaterial. 

· Under FRE 401, “materiality” is merged into the definition of relevancy by the requirement that the fact proved must be “of consequence to the determination of the action.”

· That part incorporates the materiality theory  

· Disputed point – A point of evidence need not be in dispute to be relevant
· Evidence tending to prove an uncontested but otherwise material point satisfies the low FRE 401 standard of relevancy 

· Relevance depends on a matter being consequential, not disputed

· Ex: E can be admitted even in the face of an opponents offer to stipulate or admit the point

· Non-disputed facts are frequently brought into evidence

· All the background evidence, background circumstances

· But going too far into a witness’s family history, hobbiest, etc not allowed (US v. Solomon)

· Can give the jury limiting instructions to narrow down and clarify the uses of this evidence 

· Old Chief v. United States (I), 1997 – relevance of the name of the prior crime
· Evidence at issue – name of the prior crime

· Under Souter’s analysis – name is relevant

· Need to prove that prior felony is over the sort that triggers the ban on firearm possession

· And the stipulation of sufficiency isn’t the same thing – detracts from narrative richness, form and progress of trial, limits party’s freedom to present the case their own way

· Souter believes this is a fact of consequence in a broader sense

· Stipulations don’t make relevant evidence suddenly irrelevant

· Availability of alternative proof, while it may affect probative value worth of evidence in balancing under FRE 403, does not alter relevance under FRE 401

· Once evidence has a direct impact on a fact of consequence or supports an inference of consequence ( probably going to pass 401 threshold

· Role of Judge and Jury

· Judge: Most relevance determinations are decided by the court

· Jury: Conditional relevance decisions under 104(b) are decided by the jury

· Sometimes relevancy of evidence depends upon proof of a preliminary question of fact. In conditional relevance cases (examples p. 88), FRE 104(b) gives jury the ultimate responsibility of deciding whether the preliminary question of fact had been proven.

· Purpose: prevent the judge from intruding on the province of the jury by excluding evidence where she is not persuaded that the preliminary fact has been proven.

· Examples of Typically Relevant Information - Indications of a Guilty Mind

· Courts generally admit evidence of behavior indicating consciousness of guilt to establish that the actor was involved in wrongful conduct. 

· Behavior thought to indicate a “guilty mind” includes: (non-exhaustive list)

· Flight or escape

· Generally admissible in crim trials. Allen v. US 

· US v. Silverman – Suspect (ID’d from a mugshot book) hid when officers arrived at his home. Was arrested not for the crime in question, but on a 2-year old outstanding. 
· Error not to consider the warrant evidence before making relevance decision
· What counts as flight?

· Failure to return to a halfway house as flight. US v. Sims (9th Cir.)

· Failure to be reached in usual places. Commonwealth v. Toney (Mass)

· Flying cross country upon receiving note requesting interview 3 weeks after murder. NOT flight. US v. Beahm (4th Cir, 1981)

· Other factors can add to inference of flight.  E.g. abandoning business, allowing driver’s license to lapse, failure to attend funeral, entering from Mexico w/ false name & passport… D “had to know” he was wanted. US v. Martinez (10th Cir. 1982)

· Resisting arrest

· Use of aliases

· Wearing a disguise or otherwise concealing or altering appearance

· Fabricating, destroying or concealing evidence

· Lying, subornation or perjury

· Bribing, threatening or attempting to kill a witness

· Bribing a law enforcement officer to obtain release

· Making false exculpatory statements

· Failing to raise defense of alibi at an earlier date

· Refusing to comply with a lawful order to furnish fingerprints or similar identifying data

· Attempting suicide or personal injury 

· 403 may still bar evidence of these details, even if 401/402 would let them in

· Courts generally hold that evidence indicating consciousness of guilt is entitled to little weight and find it insufficient, standing alone, to support a conviction

· E is relevant but not weighty or sufficient. 

· Doesn’t create a presumption of guilt or suffice for proof of conviction

· Alberty v. United States - Supreme Court has recognized that there may be innocent explanations for the party’s conduct, and a criminal defendant is generally entitled to an instruction calling the jury’s attention to such possibilities
3. Pragmatic Relevance – ways and reasons to exclude otherwise relevant evidence

· Limits on relevant evidence – when just flat out admitting isn’t good

· What do you do with evidence that’s admissible for one purpose but excludable for others 

· What do you do with evidence that could be excludable as a general matter but should be admitted to provide a fuller picture

· What to do with conditional evidence under 401(b)?

· And other concerns…

· FRE 403

FRE 403. Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, Or Waste of Time.

Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.
· Effect: Grants the trial judge discretion to exclude evidence of unquestioned relevance

· Judge is given broad discretion in applying 403

· Discretion in determining risk, potential prejudice, practical concerns

· Also discretion to determine whether it’s unrealistic to expect jury to comply with a limiting instruction under 105, where evidence is offered for only a limited use

· 403 decisions are entitled to substantial deference on appeal, reversed only for “clear abuse” of discretion

· Judge knows best what sort of evidence would confuse or unfairly prejudice the jury, would mislead the jury, would impose undue delay, waste of time or needless accumulation

· Evidences some mistrust of the jury

· Rule is still designed to favor admissibility 

· Where probative value is equally balanced against a ground of exclusion ( admit evidence 

· Probative value must be substantially outweighed by the dangers

· Requires Balancing: Trial judge should consider:

· Centrality of the point to be proved

· The need for the particular contested evidence

· Availability of alternative sources of proof

· Likelihood that the jury will understand and follow a limiting instruction under FRE 105.

· Defining/Determining Unfair Prejudice:
· What does this really mean in an adversary system where all evidence offered by one side is meant to prejudice the jury against the other?

· Courts typically exclude evidence found to be more emotional than legal, logical, reason-based

· “Inflammatory,” “shocking,” or sensational” evidence 

· Evidence that evokes the anger or punitive impulses of the jury, unfairly puts a party or witness in a negative light, appeals to the jury’s prejudices, or gives rise to overly strong sympathetic reactions

· ACN Notes – focus on the emotional response created by the evidence

· Court has the authority under FRE 403 and FRE 611(a) to minimize the emotional impact of emotionally discomforting evidence

· Ex: court can limit the number of photos introduced, require that they be in B&W rather than color, require that drawings be offered instead of photos
· State v. Chapple

· Evidentiary dispute over the admissibility of pictures of the dead body

· No dispute over nature of victim’s injuries or cause of death

· Pictures were relevant – go to condition of victim, more proof of how he died

· Contribute to narrative richness, evidentiary fullness

· Stipulation or alternatives would do the same thing….

· Excludable b/c of risk of unfair prejudice? Yes.

· Court should consider availability of alternative evidence that doesn’t run as high a risk of unfair prejudice

· Substantially equivalent probative value makes pictures seem more prejudicial

· Court can admit some, can reject some – balancing out specifics 

· Old Chief v. United States (II), 1997 (p. 74) – would admitting the name of the prior felony, even if relevant, be unfairly prejudicial? Yes.
· In a prosecution for assault with dangerous weapon and possession by convicted felon of firearm, error to admit copy of defendant’s prior  conviction for felony assault causing bodily injury when defendant was willing to stipulate that he was a convicted felon and to have jury instructed that this element of offense was proven.

· Given evidence more prejudicial than probative, plus offer to stipulate, does the court have to accept the stipulation? 

· No party is forced to accept a stipulation.

· But court may use the offered stipulation to pressure the party into accepting by indicating that the initial form of evidence won’t be admitted…

· Makes the stipulation look like the “best” alternative.

· Old chief a fed case, doesn’t technically bind the states, but provides a good model for this analysis 
· Case by case analysis - evidence that is “egregious” may still be admitted on the theory that it had even greater probative value

· Ex: United States v. Paccione – evidence of vicious prior beatings by police officers offered and admitted to show a municipality’s tolerance of the practice

· Stipulation:

· Parties can also try to get around potentially prejudicial evidence that might still be admitted by offering to stipulate to all matters properly provable by such evidence, although the court is not bound to accept such a stipulation.

· State v. Chapple, 1983 (p. 71)

· Exhibits that have the tendency to cause prejudice “may often be admissible despite offers to stipulate” because testimony “may be difficult to comprehend without photographs, or exhibits may corroborate or illustrate controverted testimony.”

· Typical prejudice issues:

· Evidence bringing out the criminal background of a defendant or why he was being investigated is often found unfairly prejudicial under FRE 403. 

· Evidence of other crimes or wrongs committed by a party may be excluded under FRE 403 even where such evidence otherwise qualifies for admission under FRE 404(b). 

· Evidence of a gun or other weapon seized from the accused at the time of arrest may be admitted where the weapon is an element of the charged crime or was allegedly used during commission of the charged offense. Otherwise such evidence is generally excluded as unfairly prejudicial

· Practical/Efficiency concerns – also reasons under 403 to exclude otherwise relevant evidence

· Court’s time is a limited public resource, judge can try to ration it

· Judge may limit

· Number of witnesses called to prove a particular point

· Duplicate cumulative evidence

· Time allowed to locate witnesses or evidence

· FRE 105 – limiting admissibility for policy, practical reasons 
FRE 105. Limited Admissibility.

When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its property scope and instruct the jury accordingly.
· Judge may admit evidence on the point for which it is relevant, but give limiting instructions to prevent misuse
· FRE 411

FRE 411. Liability Insurance.

Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully. This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.

· Evidence of liability insurance cannot be offered to prove party’s liability 

· May be admissible with a limiting instruction – used to prove things other than liability 

· Or admit part of a statement concerning insurance

· Problem when it’s difficult to divide or redact statements

· FRE 106 – 
FRE 106. Remainder of or Related Writings or Recorded Statements.

When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it.
· Full Context allowed – if evidence is produced in limited form…

· If the full document, conversation, etc wasn’t used, or if a statement was taken out of context, a party can demand the introduction of the rest….

III. Hearsay: 70, 107-153. FRE 612 613. Problems 2C, 3A, 3B, 3C, 3D, 3E, 3F, 3J, quiz p. 153-55.  

1. Introduction

· FRE 801 and 802 establish the general hearsay definitions and rules

FRE 801 (a)-(c). Definitions

The following definitions apply under this article:

(a) Statement. A “statement” is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.

(b) Declarant. A “declarant” is a person who makes a statement.

(c) Hearsay.  “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

FRE 802. Hearsay Rule


Hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.

· 801 provides the definition

· 802 establishes the general rule of exclusion

· 803 provides the first set of “admissible unless” exceptions

· Provides that certain statements, even if clearly within the definition of hearsay, are not barred because such statements are sufficiently reliable as to be admissible even without declarant’s testimony

· 804 provides the second set of “admissible unless” exceptions

· Covering statements that are still hearsay, but should be admitted out of necessity

· May not be as reliable as the 803 exceptions, but since declarant is unavailable, admitting the hearsay is the only way to get the info (which is very important) in.

· If a statement qualifies as hearsay – is an out-of-court statement, is being offered into evidence to prove the truth of the matter it asserts – then it is generally inadmissible.

· Can’t allow a witness to testify that “X said” or “Y wrote”…

· Although with all the exceptions, most hearsay statements that seem reasonably reliable can be admitted in other ways

· Hearsay statements are particularly suspect to the testimonial infirmities, so don’t admit them…

· Exceptions – where there are reasons to believe that the out of court statements were more likely to be accurate, reliable, truthful ( can admit them

· Standard of review - Judge rules on hearsay objections according to a preponderance of the evidence standard

· Did the proffering party (proponent of the out of court statement) make a sufficient explanation? Did the objecting party sufficiently block the statement?

· And proponent bears burden of proof and persuasion on admissibility of the statement 

· Done as a 104(a) analysis

· And hearsay decisions are reviewed for abuse of discretion by the trial court

· Except for 807 decisions – a bit stricter b/c statements admitted through 807 are inherently less reliable

· And when the question reviewed is a constitutional one, courts look at the confrontation clause decision de novo

· On these facts, applying the requirements of the 6th amendment, was the decision correct?

· Hearsay Risks – concerns about such statements, reasons to exclude them

· Misperception – w/ an out of court speaker who isn’t testifying, there’s a risk that the declarant misperceived the condition or event in question, and there’s no way to clarify or challenge the story

· Three concerns:

· Sensory capacities

· Mental capacity

· Physical circumstances

· Faulty memory – risk that declarant might err in calling to mind the events or conditions observed

· Risk that witness may distort the statements during testimony

· Risk of insincerity – declarant might shade the truth or blatantly lie

· Narrative ambiguity – risk that declarant might misspeak or be misunderstood
· Witness may not have interpreted declarant’s statement correctly

· And statements made in this way aren’t protected by the trial process safeguards

· Safeguards of the Trial Process – the major ones are missing with hearsay statements, unless they can be proxied we don’t want to let the statements in

· Cross examination -  usually considered the most important safeguard of the trial process
· Purpose of cross is to show the jury that this witness is not someone on whom they can rely – can’t do that with an out of court speaker

· Oath – may not block all lies, but should help

· Demeanor – jury benefits from seeing speaker’s demeanor, not available when speaker is only speaking out of court

· General Points of Hearsay Analysis

· Two Step Initial Test:

· Is there an out-of-court statement?

· Is the statement being offered to prove the truth of the matter asserted? 

· That determines whether a statement is or isn’t hearsay

· If it is, then look to 801(d) to see whether it is actually NOT hearsay

· And then look to 803/804 to see whether it’s admissible anyway

· Sense of proportion seems important.

· Sometimes the performative aspect dwarfs the assertive aspect (indicating nonhearsay treatment), sometimes vice versa (indicating hearsay). 

· The performative aspect of mixed act-and-assertion evidence does not necessarily justify admitting it as proof of everything the words assert.   

· Risks and consequences to the speaker/actor and listener/observer are relevant.

2. Definition of “Statement” (for hearsay purposes)

· Need an out of court “statement”

· Means some sort of verbal or non-verbal expression that is intended as a communicative (rather or at least more than performative) assertion of a point. 

· Statements that count as hearsay

· Verbal expression – if intentionally assertive

· “Statement is understood broadly to embrace almost all human verbal expression, both oral and written.

· Context suggests that “assertion” embraces human verbal behavior in which a person expresses and communicates ideas or information to others, and “intent” refers to a purpose to communicate and express (not just an intentional action/saying, but an intentional communication)

· Most verbal behavior intentionally expresses and communicates, so it should be treated as a “statement” for purposes of the hearsay doctrine

· Party claiming the absence of requisite intent bears the burden of persuasion

· Jury verdicts – typically taken as statements intended as assertions of guilt/liability or innocence ( can be considered hearsay if offered to prove the truth of the guilt/innocence issue…

· Action or Conduct – wordless “statements” that are still intentionally assertive

· Wordless behavior that has expressive and communicative intent or purpose ( counts as a statement under the hearsay doctrine

· Ex: nodding your head, shrugging your shoulders, pointing, etc

· Particularly strong when made in response to question or comment

· If trying to use conduct to prove an inference, really need to find intent to make that inference.

· Hearsay objection applies only if the actions are intended as an assertion of whatever’s in dispute

· Indirect Hearsay Statements
· If the witness lacks personal knowledge about information, and makes statements anyway, they technically contain hearsay 

· If witness is testifying to things the witness “knows” but can’t really every “know personally”

· Personal background – witnesses frequently testify to issues of personal background they only know because they were told ( NOT going to challenge these on hearsay grounds, esp if the info can be corroborated

· But, if witness tries to get in hearsay statements through what he says on the stand (although indirectly, or implicitly, or by not actually quoting them) that will be an indirect hearsay problem

· US v. Check

· Witness tried to testify to half a conversation, but in doing so clearly suggested the other half of the conversation (the statements that were made out of court and were clearly hearsay)

· Using the hidden half of the conversation to prove what the unheard, out of court speaker must have been saying is hearsay, if offered to prove the truth of the out of court comments

· Can’t allow witnesses to act as a conduit to get in hearsay statements indirectly

· Different courts have approached this in different ways – some more tolerant than others – check these, in notes after Check
· US v. Obi: Admitted testimony by detective that he began investigating D because an informant introduced him to the “underworld figure” S, who said he “knew some dude named Obi.”  

· Rejected claim that improperly connected D w/ the underworld, & clearly hearsay if offered to connect S to Obi.  

· OK if out of court declaration only relevant to prove matter asserted therein. 

· State v. Litzau: reversing drug conviction largely b/c police were allowed to testify that they acted against D on the basis of reliable tips

· Commonwealth v. Farris: error to let P elicit from detective that when he arrived at robbery scene, the first thing he did was interrogate G, who “made a statement,” as a result of which “I arrested [D]”  

· Only relevant if you believe the implied assertion that the informant pointed the finger at the D.  Same as if he’d just come out & said it. (Maguigan argued this case for Farris.)

· Coded Signals

· For hearsay purposes, such coded expressions should be viewed as statements, which means that they are hearsay if offered to prove what they assert. 

· Ex: drug traffickers use coded language in written records and spoken conversations, commercial transactions lead to practices that give special meaning to contract terms, document, and actions

· Statements that don’t count as hearsay – not technically “statements” within the hearsay definition
· Nonassertive Verbal Expression

· Verbal expressions that aren’t intentional don’t count as statements 

· Reflexive verbalizing – reactions that are clearly reflexive and unthinking – signs of pain, surprise, despair – are nonassertive, and can be offered to prove the truth of the  mental reactions and emotions

· Statements lacking factual content

· Social pleasantries are not assertive in the limited sense that they make no positive claim that something is so, and don’t commit the speaker to any particular viewpoint

· Can also be seen as somewhat reflexive

· But such phrases may and usually do amount to somewhat minimal assertions that the speaker recognizes and knows the listener from prior contact

· Such phrases also assert that the speaker wants to know how the listener is and seeks cordial relations – may count as hearsay if offered for that point

· Artistic expression – not hearsay

· Nonvolitional statements

· Sleeptalk and delusional utterances, statements of  a drugged, intoxicated or hypnotized declarant may be nonvolitional and unintentional assertions b/c declarant did not exercise normal control
· Nonassertive Action or Conduct 

· Action or conduct that is meant to be more performative than communicative will NOT be hearsay

· Concerns about a two-step communicative/hearsay inference 

· Statements being offered to prove declarant’s belief in a fact hence the fact itself ( prob not hearsay 

· Is the conduct being offered to support a two-step inference about some event or condition in the world? DOES THIS COUNT AS HEARSAY???
· Ex: Since the actor did something (put up an umbrella), he must have though some event occurred or some condition existed (he thought it was raining); Since he thought so, it is more likely that the even actually occurred or the condition actually existed (it really was raining).

·  Really need the action to intentionally assert something communicative for it to qualify as a statement for hearsay purposes
· Easier to qualify these statements under the common law

· Wright v. Doe d. Tatham

· Will contest involving the attempted use of letters. Wright introduces them to prove that Marsden, the testator, was competent when Wright helped him execute his will.

· Wants the letter to prove Marsden’s competence because the writers must have thought he was competent given their contents, so he probably was competent

· Can the letters be admitted as proof of marsden’s competence? No. 

· Parke considers the letters hearsay, b/c they contained sufficient assertions, supported the two step inference about Marsden’s competence 

· Whether or not the writers intended to assert anything about his competence 

· FRE rejects such a broad view, has a stricter intent requirement – nonassertive conduct or expression can NOT be hearsay, statements must be intended as assertions of some sort to qualify under the hearsay definition
· Indirect or implied assertions don’t count as hearsay if not clearly intentional

· Conduct intended as an assertion by the person doing the conduct is hearsay if offered for the truth of the matter or inference asserted 

· Wright letters would not count as hearsay, b/c authors didn’t intend them as assertions of marsden’s competence 

· Intent requirement adds a bit more reliability to the decision

· Less concerned about relying on unintentional assertions – if not intended as an assertion, probably less likely to be an intentional lie…

· Silence and Noncomplaint, Negative Results of Inquiry 
· Under FRE 801, silence can not be hearsay if there is no assertive intent

· Common passive behaviors are normally NOT an attempt to express or communicate

· But in specific circumstances, silence may be an intentional answer/assertion and then could qualify

· Cain v. George – the significance of silence
· Wrongful death suit brought against motel by parents of a son who died of carbon monoxide poisoning, alleging that a gas heater in the room was negligently operated and maintained. 

· Owners claimed that death resulted from “unavoidable accident” and testified that no previous occupant of the room complained about the heater. 

· In a negligence action, if owners can offer evidence that no one put them on notice about the defect, the case against them based on negligence is weaker

· On appeal, reviewing court affirmed judgment for defendants and rejected plaintiffs’ claim that the testimony of noncomplaint should have been excluded as hearsay

· Not hearsay if silence wasn’t intended as an assertion that there was no problem 

· Maguigan on noncomplaints

· If offered to prove no defect, the failure to make a complaint (esp when asked or complaining about other things) does indicate no defect – truth of the matter

· But can be argued both ways – depends on intentionality of inference

· Silence CAN be hearsay if intended as an assertion
· Ex: Dr. tells a patient to speak up if a certain procedure hurts and the patient remains silent. Silence IS assertive conduct by the patient making a statement that the procedure did not hurt ( counts as a hearsay statement ( inadmissible if offered to prove the truth of that “statement.” (that procedure didn’t hurt)

· Negative results of an inquiry

· Evidence of fruitless inquiry is sometimes admitted to establish that a person cannot be found. If the lack of results is intended to assert that person’s missing

· Machine or Animal Statements – generally admissible

· When info provided by machines is mostly a product of mechanical measurement or manipulation of data by common scientific or mathematical techniques, hearsay concerns are usually addressed by requiring the proponent to show the machine and its functions are reliable, that it was correctly adjusted or calibrated, and that basic data pit into the machine are accurate.

· In the case of simple and universal machines (watches, clocks, speedometers, thermometers, and the like), foundation evidence may be more bother than it is worth.

· Not hearsay b/c not intentional in the same way

· Most court admit dog tracking evidence on the issue of guilt or innocence (to identify defendant as the culprit), although generally insisting that proof of dog tracking can be admitted as only “corroborative evidence” of guilt. 

· Here too, courts generally focus on training and reliability, on foundation facts such as their training and handling, and the nature of the data provided to them rather than on hearsay
3. Offered to Prove the Truth of the Matter Asserted – when is a statement actually offered for a purpose that would qualify it as hearsay?

· General rule – if an out of court, intentionally assertive statement is offered in evidence to prove the truth of the statement, the truth of the statement’s subject or contents ( hearsay purpose ( inadmissible

· If the same statement is offered for other purposes ( not hearsay purpose ( admissible

· Play with the 801(c) definition to push statements out of the scope of the hearsay rule

· The same statement may or may not be hearsay depending on the purpose for which it’s offered into evidence

· Hearsay Uses ( inadmissible statement

· Direct assertions of the matter to be proved

· Ex: out of court statement says someone did something, an even occurred, a condition existed and the proponent offers the statement to prove the act, event or condition

· Indirect assertion – proving what the speaker meant, implied, intended to say

· If the speaker meant to imply something, and the statement is offered for the truth of that implication ( hearsay

· If statement is offered to prove the truth of the inference or implicit assertion made by the statement ( hearsay 

· Statement intentionally made an inference or implication ( can’t offer the statement into evidence to prove the truth of what was inferred or implied 

· Statement can be hearsay if offered to support an implied assertion as well as a direct assertion – the “matter asserted” might be an inference

· Problem: need to figure out whether the statement had that intended or implied meaning, make sure statement intentionally asserted the point it’s being offered for before deeming statement inadmissible

· Krulewitch v. US - in trial for transporting women for prostitution, comment that “it would be better for us two girls to take the blame” than defendant because “he couldn’t stand it” was hearsay because the speaker “plainly implied” that defendant “was guilty of the crime for which he was on trial” and statement was offered to prove D’s guilt.
· State of mind – one outline said statements offered to show state of mind were hearsay, I think they’re not… confirm this…
· Assertions of circumstantially relevant facts? Yes or no hearsay?
· Nonhearsay Uses ( admissible 

· When statement that could be hearsay is actually offered to prove something other than the truth of the statement ( NOT hearsay ( admissible
· Offering words to prove “words were spoken/written”, NOT “words were true”

· Verbal acts, parts of acts

· When a statement is more performative than communicative, prob being offered to prove the performance of the action

· Or if a mixed statement is being offered or it’s performative elements – can make the argument that it’s NOT hearsay

· The words will probably have independent legal or logical significance – words have legal or logical significance independent of their truth or assertive qualify
· May constitute the operative events of a transaction, etc

· Examples:

· Threats and demands for cash spoken by a gunman to his victim are verbal parts of a forced taking that support charges of robbery or theft. 

· Words make a contract that support a claim for breach if either party does not perform ( not offered to prove truth but offered to prove existence of a contract

· Civil Law: use of words in contract, fraud, defamation, employment discrimination cases or as proof of things like apparent authority and ratification or approval of behavior.

· Criminal Law: when words constitute an element of the crime, can be offered to prove that element rather than the truth of the statement 

· Use of words in fraud, perjury, and conspiracy cases, other situations where acts having verbal elements are at the heart of the charged crime (like gambling and sales of drugs), where words amount to threats and force (like extortion, kidnapping, and robbery) or have other operative effect.

· Logical independence: A vice from wreckage says, “I’m alive.” It happens that content does not matter—speaking any words proves life.

· Offered to prove words were spoken

· Identification, Verbal Objects – words offered to prove what they identified, not that they were independently true

· Not hearsay if statement is offered only as a verbal marker, using words as an identifier, just as drawings or symbols can be used as identifiers. 

· If the words serve to identify without relying on assertive content ( not hearsay.

· But if offered to prove some sort of assertion ( closer to hearsay

· The mere fact that words are involved isn’t dispositive of valid hearsay objection

· Analysis – are you offering the word to prove something essential about the contents of the writing, or simply as a means of identifying the object

· Former will be hearsay 

· Ex: Suppose that the question is whether a car was involved in a hit-and-run accident, and an eyewitness testifies that “the car that didn’t stop was the green Ford with the bumper sticker that said ‘No Nukes’.” Here the words on the bumper sticker have logical significance independent of their assertive quality because they help identify the vehicle involved in the accident, and the content of the words does not matter (a car with a different bumper sticker would not fit the description). 
· Impeachment – words offered to prove an inconsistency in witness’s testimony, not to prove the truth of either story 

· General rule – when prior inconsistent statements are received to show that the witness said something different on another occasion, rather than for the truth of the statements ( not hearsay, can be admitted

· Using out of court statements to impeach a witness is ALWAYS allowed

· May be able to offer inconsistent statements to prove truth of one version or another under a hearsay exception 

· Concerns – impeaching inconsistencies might be unfairly prejudicial

· Makes sure that offering the statements doesn’t induce jury to make decisions based on such extra-judicial statements of 3rd parties…

· Effect on listener or reader – when statements are offered to prove their effect rather than their truth (that but for statement, person wouldn’t have acted this way)
· May be important to prove what a person actually knew or understood, what information was provided to her (warning or notice), or what pressures she felt from the urging or blandishments of others. 

· Can admit out-of-court statements to prove such issues – doesn’t matter whether statements were true, but they were made and party heard/read them

· Important when knowledge or understanding itself counts for the charge, as in prosecutions for knowing possession of stolen property. 

· Important in answering questions of reasonable behavior since actor’s knowledge is an element in a larger picture.
· Statement must have significance independent of its assertive meaning

· Ex: “I’m from the gas company, can you show me where the leak is?” hearsay as to agency, but not as to its effect on the listener going to the reasonableness of the listener’s actions

· Circumstantial Evidence of State of Mind
· Statements offered to provide circumstantial evidence of declarant’s state of mind, beliefs, memories are not hearsay if offered to prove those things rather than truth of the statement 

· State of mind of speaker must still be relevant to admit this stuff

· And may only be conditionally relevant…

· Betts v. Betts

· In custody dispute between father and mother of five-year-old child, her frightened out-burst blaming death of infant brother on mother’s boyfriend was not hearsay, when offered to prove circumstantial evidence of her state of mind.  

· Testimony not offered to prove truth of what child said, but state of mind and attitude towards boyfriend

· Proving emotion, fear 

· Probably conditionally relevant – better to admit with corroboration, her statements were relevant only when officer described the room from his personal knowledge 

· Could also have been admitted through state of mind exception, but always better to try to bring a statement totally outside of the hearsay definition (make it NOT hearsay) rather than admit it as hearsay through an exception

· Relaxed standards of proof, reliability, etc if NOT hearsay at all 

· Circumstantial Evidence of Memory or Belief

· Statements can be offered to prove what declarant has experienced or believes, rather than their independent truth

· Sometimes there is a striking match between what a statement describes and what independent evidence shows to be true, and the statement becomes persuasive evidence that the speaker had the experience the statement reflects. If it is unlikely that he would have the knowledge reflected in the statement without experiencing with what he describes, the assertive aspect of what he says opals n significance and it becomes plausible to treat the statement as nonhearsay circumstantial evidence of memory or belief.

· Probably need corroboration to do this…

· Bridges v. State (Problem 3-I, p. 130)

· In prosecution of a man for taking a child to his room and molesting her, child later described the room to police. Even though child didn’t testify, prosecutor offered her out-of-court description, along with an officer’s testimony describing defendant’s room. 
· Wisconsin Supreme Court approved use of the out-of-court description by the child as “circumstantial evidence” of her knowledge “acquired by reason of her having been in that room and house,” even though her account would be “hearsay and, as such, inadmissible” to prove what the room looked like.

· Proving experience rather appearance of room/truth of words.
· Borderline Hearsay Uses – could be/could not be hearsay, depending on how a statement is actually being used in a particular case

· Mixed act and assertion evidence – courts often reject hearsay objections, balancing out to find statements more performative than communicative

· Indirect use – note to 801, “verbal conduct which is assertive but offered as a basis for inferring something other than the matter asserted is also excluded from the definition of hearsay by the language of 801(c).”

· United States v. Singer

· Eviction notice sent to “Carlos Almaden” at 600 Wilshire Drive in Minnetonka, Minnesota, was not hearsay when offered to prove that a person known by that name lived there. 

· Evidentiary question – is an envelope addressed to the defendant at the address in question admissible to prove that in fact he lived there? Yes, admissible.

· Because mailing to that address is performative, shows he lives there separately from the words themselves

· The sender thought that he lived there so that’s why it was mailed

· Not arguing that there was no assertive component at all, but that the point of writing the address was not as much to make the assertion that a person of that name lived at that address as it was to accomplish the delivery of the letter to that place

· Rely on “the landlord’s behavior” in mailing the letter rather then “the implied truth of its written contents,” esp since the letter was found at that address.

· Tied into policy considerations – b/c it’s less troubling to use this statement, can stretch the doctrine to accommodate it

· Admitting the address doesn’t risk admission of a lie – address was correct since letter got there

· Successful delivery serves as a proxy for the missing trial safeguards

· Examples:

· Bets and drug orders - When caller attempts to or does buy drugs or place a bet, placing the call is not simply an assertion but action seeking to achieve these ends, and the performative quality of such behavior justifies nonhearsay treatment when it is proven as a means of showing that bets are taken or drugs are being sold.

· Records showing illegal use of premise – courts sometimes admit records on theory that they prove scope and general nature of activities conducted on premises – as verbal acts amounting to criminal misconduct.

· But probably better viewed as hearsay evidence of the transactions they record

· Lies

· Performative aspect of lying may justify admission to prove the act of lying rather than the truth of the statement

· Esp since lying to police, etc, might constitute a crime in itself

· Statements NOT being offered to prove truth/untruth, but the performative aspect of the lie ( provides probative force independent of assertive quality ( admit

· Maguigan thinks that lies are hearsay, or should be considered more than they are

· Are primarily being offered for the truth of their contents, not quite that performative

· Can still argue to keep these statements out as prejudicial, relevant…

· Demonstration, disclosure, complaint
· If a statement was made to demonstrate or disclose declarant’s knowledge, familiarity with, or attitudes towards certain matters. But can shade over into truth of assertion easily
· Is a statement offered to prove what speaker knew, or what he was willing to tell others he knew? If yes, then probably not hearsay. Being offered to prove that stuff rather than truth of statement itself.

· Evidence of conversation is not hearsay if offered to prove fluency and familiarity with the language rather than contents of the conversation

· Verbal display of insider knowledge of technical subjects is usually treated as nonhearsay evidence when offered to show knowledge of familiarity, prejudice or animosity, and other attitudes.

· As proof that involvement in a criminal venture was innocent, statements by the defendant may be admitted as nonhearsay where they disclose his understanding of events or conditions, or his connection with people or transactions, on the theory that if he were guilty he would not advertise what he knows. 

· US v. Pacelli, 1974 (p. 145)

· Prosecutor showed that gang members held a meeting after P was arrested for murdering a witness, and the conversation focused on sending L, who had accompanied P, into hiding.

· Are the statements hearsay?

· If offered for the purpose of showing their beliefs about his guilt, yes.

· But if not actually being used as implied assertions of guilt then no.

· Intent of the assertions is key.

· From the fact that nobody criticized P for bungling the job or the police for arresting him, the prosecutor argued that the conversation showed everyone knew P did the deed. 

· Manner of speaking is the important point – has a performative aspect going beyond what statements assert

· Orders, directions, verbal acts – words that are quintessentially performative, spoken to set actions in motion…

· Statements of question – inquiry may or may not be assertive depending on the use, court

· Statements of personal identification – depends on what was meant by it

· US v. Weeks (5th Cir. 1990) – Admissibility of a nickname to show identity

· Kidnapping victim heard D-kidnapper referred to as nickname “Gato.”  Government offers testimony by a warden that D goes by that nickname & the guards & prisoners refer to him as that.  

· If there’s evidence that someone of this nickname was involved in the crime, and you want to prove that the suspect goes by the nickname. Are statements about the use of the nickname hearsay? NO.

· NOT hearsay b/c no one intended to make an assertion.  Not clear what talking to or about someone in a non-assertive manner means. 

· Identification is performative rather than assertive – at least more so.
· Can make arguments in both directions that when you call someone by a certain name you are making more of an assertion or more of a performance.

IV. Hearsay Exceptions: 157-188, 227-311, 318-355. FRE 612. Problems 4A, 4B, 4D, 4E, 4G, 4H, 4I, 4K, 4L, 4M
1. Introduction

· If offered evidence is hearsay (fits the definition), it may still be admissible through an exception to the rule of exclusion that generally applies

· General categories of exceptions

· Statements carved out through 801(d) as statutorily not hearsay, admissible

· Seems to be hearsay under 801(a)-(c) but is then classified as not hearsay under (d)

· Statements that thought to be particularly free from the risk that the maker of the statement intended to lie ( usually admissible, whether or not the declarant is available to testify. 

· Statements that are thought to be particularly necessary in special circumstances ( usually admissible only if the proponent shows that the declarant is unavailable. 

2. Statements exempted from the FRE definition of hearsay – FRE 801(d)

· Prior Inconsistent Statements of a Testifying Witness

FRE 801 (d)(1)(A)

(d) Statements which are not hearsay. A statement is not hearsay if


(1) Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in deposition….
· Admits (for the truth of the matter asserted by the prior statement, as substantive evidence) an out of court statement of a declarant who later testifies if: 3 requirements
· The statement is inconsistent with later trial testimony

· Inconsistency requirement satisfied if a statement conflicts by implication with testimony, as happens if one is particular and the other general in ways that put the two in tension, or if one includes a point that the other omits, if one is pointed and specific while the other is qualified and general, or if one is categorical and the other uncertain.

· Prior positive statement should be viewed as inconsistent with a claimed lack of memory at trial. 

· Loss of memory considered as creating an inconsistency, esp when the loss of memory seems feigned (indicates that it’s an intentional inconsistency)
· Can argue for exclusion of the inconsistency on the inability to cross-ex now rather than as “not inconsistent”

· Prior statement and current testimony may have common ground or tendency toward mutual reinforcement despite tension or conflict in meaning ( doesn’t prevent arguing/using this exception.

· Prior statement was made in a proceeding or deposition where declarant was under oath subject to the penalty of perjury

· Grand jury testimony satisfies this requirement. So does testimony at a preliminary hearing, prior trial, or deposition (prob anything official enough to require an oath). – State v. Smith
· Prior statement was a notarized affidavit, signed with knowledge of the penalties for perjury, and it identified Smith as the assailant. At trial, witness/declarant admitted that Smith was not the assailant

· Prosecutor wants the affidavit in for the truth of the matters asserted b/c it was the best evidence of Smith’s guilt

· Immigration proceedings should count – US v. Castro-Ayon
· Not clear if exception reaches a statement in an affidavit filed in a proceeding in a manner and on issues authorized by law. 

· A stationhouse or streetside declaration to law enforcement agents, even in the form of a sworn affidavit, does NOT count.

· And the declarant is subject to cross-examination on his earlier statement once in court
· Sufficient if the speaker can be questioned about his statement, even if not about the acts, events, or conditions described in it.

· Cross examination requirement should not be viewed as an empty formalism – not enough that declarant is present and can be required to sit through questioning, needs to be able to be questioned about something

· But cross requirement is satisfied even if witness forgets – US v. Owens – one may be “subject to cross examination” under FRE 801(d)(1)(C) even if lack of memory about events makes him “unavailable” as a W under FRE 804…

· Prior Consistent Statements of a Testifying Witness

FRE 801 (d)(1)(B)

(d) Statements which are not hearsay. A statement is not hearsay if


(1) Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is … (b) consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive…

· Admits prior consistent statements for use as substantive evidence under three conditions:
· Statement must be consistent with present testimony by the speaker

· Any consistent statement, sworn or unsworn, oral or written, uttered in or out of court, may fit the exception

· Statement may be provided not merely on redirect examination, but by extrinsic evidence (writings, recordings, or testimony b another), provided the speaker testifies and is subject to cross-examination on the statement. 

· The statement must be admitted to rehabilitate the speaker

· Consistent statements allowed only if it is offered and tends to rebut an express or implied charge of “recent fabrication or improper influence or motive.”

· An attack raising one of these charges is required before prior consistent statement is offered

· A counterargument to attempted impeachment of the declarant/witness

· Use prior consistencies to respond to methods of impeachment such as

· Impeachment for bias.

· Impeachment by contradictions

· Impeachment by prior inconsistent statement

· Attacks suggesting untruthful disposition (bad character for truth and veracity

· When prior consistencies tend to refute such suggestions, whether the attack is express or implied ( admissible to repair any damage

· And then once admitted as rehabilitative, can be used for the truth of the matters asserted in the  prior statements, as substantive evidence as well

· Rehabilitation contains a temporal requirement - Tome v. United States, 1995 

· Supreme Court held that prior consistent statements fit 108(d)(1)(B) only if uttered before the supposed motive to fabricate arose.

· No express temporal requirement in the rule, but this opinion created one in application

· Need to make sure the prior statements were made before an improper motive or influence might have effected them

· Effective rule: consistent statements are only admissible when the purpose is to refute claims of prior motive or fabrication, if made before the motive can into play. If admitted under those rules ( can be used as substantive evidence.   

· Concern – it’s easier to rebut a fabrication charge by just producing an earlier statement, harder to rebut influence of improper motive, it’s harder to date and evaluate 

· The speaker must be subject to cross-examination on the statement at trial
· Cross-examinability seems to mean the speaker must be reasonably responsive when questioned on the making of the statement, hence that the requirement is not satisfied if he refuses to answer questions or claims to have forgotten it.

· Statements of Identification – 801(d)(1)(C)
FRE 801 (d)(1)(C)


(d) Statements which are not hearsay. A statement is not hearsay if



(1) Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is … (C) one of identification of a person made after perceiving the person…
· Admits statements of identification made out of court in a wide range of circumstances

· Policy rationale – belief that out of court identifications may be more reliable than those made in the staged setting of a courtroom…

· “Perceiving” as used in the rule doesn’t just mean “seeing” or even “direct sensory observation” – can read perception broadly – and doesn’t require contact with subject on a second occasion (even in court)

· But exception only reaches statements that have some basis in the personal experience of the identifier

· Declarant can’t just repeat or reiterate what other remote sources have said

· More relaxed rule – this exception does not require prior identifications to fit the protective requirements of either prior consistent or inconsistent statements 

· Allows testimony by the identifier as well as testimony describing the pretrial identification by 3rd parties to whom the identifier spoke

· US v. Owens, 1988 (p.183)

· The identifier suffered amnesia from a severe blow to the head during the crime, but was not completely unresponsive since he remembered saying Owens was his assailant and recalled knowing “why he had identified” him at the time. 

· Supreme Court confirmed that the cross-examination requirement in FRE 801(d)(1)(C) is satisfied even if the speaker cannot (or will not) provide information about the underlying event.

· But cross-examination requirement sets a least a minimum standard requiring that the speaker be reasonably responsive when asked about the statement.    

· State v. Motta – what sort of prior identification can come in under this rule

· Issue: admissibility of composite sketches as statement of prior identification

· Defendant didn’t dispute that the crime occurred, but that he was the actor – claimed he had an alibi

· Victim had picked him out of a photo array, helped a sketch artist draft a composite, and then identified him again in court

· Hearsay objection – the sketch was probably an intentional assertion of what he looked like/who the assailant in, and state wanted to get it into evidence for the truth of that matter

· But the rules allow for this sort of visual bolstering, admit these “statements”

· Prejudice concerns – visual aids and the acceptance of them as truth can be particularly influential evidence – why we’re concerned with admitting them if they’re also hearsay

· NY State – references to prior photo arrays aren’t covered by the exception b/c of 403 concerns – why would the police already have a photo of the person, etc…

· Admissions by Party Opponents – 801(d)(2)

FRE 801 (d)(2) – Admissions Doctrine

(d) Statements which are not hearsay. A statement is not hearsay if - 


(2) Admission by a party opponent. The statement is offered against a party and is (A) the party’s own statement, in either an individual or a representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy. The contents of the statement may be considered but are not alone sufficient to establish the declarant’s authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).
· Definition – Admissions are anything a party has ever communicated that is sought to be introduced against that party at trial

· No requirement about the sort of statement or relationship to party’s interest

· Also makes no difference what form the statement takes – spoken, written , nonverbal (as long as it satisfies requirements as an intentional assertion)

· Generally admissible regardless of whether speaker had personal knowledge of the truth of the statement – if now a party, anything said previously can be admitted

· Generally come in even if they are conclusory (simply conceding fault or liability)

· No requirement of indicia of reliability, etc – anything the party said, as long as it’s relevant
· Policy rationales:

· Seems fair that people ought to be forced to live up to their own claims, promises and statements

· A consequence of the adversary system

· More concern with admitting statements made in a representative capacity – the fairness arguments are a bit weaker

· And keep in mind that admission doesn’t end the inquiry – still can/need to argue about weight, sufficiency, consequence

· By definition, admissions are always made by a party (or a declarant affiliated with the party) so many of the dangers of admitting hearsay are mitigated

· Individual Admissions – admits statements made by the party himself when offered against the party

· A party who denies making a statement cannot keep it out by objecting on this ground if proponent presents sufficient proof to support a jury finding that the objecting party made the statement

· But words that essentially parrot or repeat the very message that government regulations require or that an outsider forces the party to speak are not admissions by that party

· Need some sort of intentional assertion by declarant – must be hearsay first for this rule to apply

· Restriction on using individual admissions as spillover confessions:

· Bruton v. United States, 1968 (p. 190)

· If one defendant makes an admission that implicates his co-defendant as well, can the admission be applied against the other defendant? NO.

· As an individual admission ( admissible against the speaker

· But not against the co-defendant 

· Supreme Court held that it is constitutional error to use the admissions doctrine to admit statements by one defendant that incriminate others by name or obvious reference.  (Bruton only applies in criminal cases because the Sixth Amendment confrontation applies only in criminal cases.)

· Concerned that limiting instructions wont be enough to cabin the effects of a spillover confession – too potentially prejudicial

· Severing the case, severing the jury, attempting to redact the statements prob not going to work either – not in criminal cases, more of an option in civil cases

· Decision applies in all crim cases, all courts – a constitutional decision not a FRE decision

· But confrontation issues are only raised in crim cases, and only when evidence is being offered against the defendant

· Cruz v. New York, 1987 (p. 195): the majority rejected the argument that B’s video-taped confession was not devastating to E (E too confessed his participation), reasoning that a confession by one defendant is “enormously damaging” to another if it “confirms, in all essential respects” the other’s own confession. 

· In unusual cases, it may be possible to avoid Bruton problems by redacting references to one defendant in a statement by another 

· Richardson v. Marsh, 1987 (p. 195): Supreme Court held that Bruton does not apply to a confession by one defendant that makes no reference to another even if it implicates the latter when other evidence links him to events that the statement describes. 

· Gray v. Maryland, 1998 (p. 773): Supreme Court held that redaction substituting an empty space or blank for an apparent reference to a codefendant was insufficient

· Adoptive Admissions - admits statements not made by the party personally but adopted by the party in some way

· Can adopt by verbal agreement, conduct, silence

· Adoption is clear if a party agrees to or concurs in an oral statement by another, or hears and repeats it, or reads and signs a statement prepared by another. 

· If party acts in compliance with a statement by another, such action can indicate adoption and may be a clear indication of adoption. 

· NO adoption if a party makes clear his disagreement with a statement spoken in his presence, although later disavowing a statement previously adopted does not remove it form the category of an adoptive admission.

· So-called internal statements, such as one by the agent to his principal or an employee to his employer can be adopted by the principal or employer. 

· Where elicited testimony from another in some prior proceeding, the question whether this testimony has been adopted must be resolved by examining the circumstances. 

· If the testimony is consistent with that of the party herself, or with the general tenor of the case she presented, it seems right to infer adoption. 

· If the party against whom prior testimony is offered sought at the time to dissociate herself from it, introducing contradictory evidence, impeaching the witness or taking similar measures, adoption should not be inferred.

· Effect – expands the admissibility of former testimony, since the proponent need not show the witness is unavailable (as the testimony exception would require). 

· Adoption is a 104(a) decision for the court – all factual elements of hearsay exceptions are (general question of admissibility)

· For tacit admissions, judge alone should decide whether the statement and situation are such that a party would probably dissent or object if he were not in agreement, for this question is one of basic relevancy.

· BUT many courts hold that the judge should play the screening role contemplated in FRE 104(b), passing to the jury the question whether the party adopted the statement.     

· Judge also decides whether declarant satisfies the agency/employment/coconspirator, etc requirements of relational admissions

· Forms of adoption – what counts:

· Written statements - the use that a party makes of a written statement prepared by another or her response (or nonresponse) to a written statement prepared by another can indicate her adoption or belief in the truth of the statement

· Nonresponse is insufficient to show that recipient of a letter or other document adopted its contents

· Hearing oral statements - turns on whether a party replied or otherwise spoke or acted in a manner showing agreement or, if she stood silent, whether circumstances suggest that silences conveys agreement.

· Adoption by silence (tacit admissions) – can adopt by silence if it is shown that 

· Party heard the statement

· The matter asserted was within his knowledge

· And the occasion and nature of the statement were such that he would likely have replied if he didn’t mean to accept what was said

· Where the occasion is one in which a reasonable person would reply to such a statement if false, or if silence would be particularly damaging ( more likely to treat silence as acquiescence or adoption

· The more specific the allegation to which there is a silent or ambiguous response, the more likely it is to be ruled an admission

· But statement should still be excluded (as not adopted) if it appears that:

· Party did not understand the statement or its significance

· Some physical or psychological factor explains the lack of reply

· Speaker was someone who the party would likely ignore

· Silence came in response to questioning or comments by law enforcement officer (or perhaps another) during custodial interrogation after Miranda warnings have been (or should have been) given.

· Silence was admission – decision for the judge under 104(a)

· US v. Hoosier

· Was defendant’s failure to respond when his girlfriend commented about the results of the crime to a 3rd party an adoptive (tacit) admission?

· Girlfriend’s statement would clearly have been hearsay if offered against her, but admissible as an admission – but she wasn’t a party

· He was there, heard the statement and understood, prob could have been expected to say something if he disagreed, but didn’t ( accept as an adoption

· Concerns – relying on all the circumstances to tell whether a party would/should have adopted it or should have spoken out is an inherently subjective analysis, may raise culturally based assumptions

· Miranda Issues
· Where the defendant is in custody and questioned by law enforcement officers and he stands mute or claims his privilege against self-incrimination, the Fifth Amendment precludes use of his silence as an adoptive admission.

· Doyle v. Ohio, 1976 (p. 198)

· It is unfair to use for impeachment defendant’s custodial post-warning silence, which warning makes silence “insolubly ambiguous.” 

· Post-warning silence can’t carry a penalty

· If he has gotten Miranda warnings, the result is required by the privilege and arguably due process, and the Court has said such silence is usually irrelevant. 

· Rule – silence can’t be considered an adoptive admission or admission of any kind if the silence may have been motivated by Miranda

· Doyle doctrine has been limited to its facts – silence post-arrest and post-miranda warnings

· Jenkins – silence pre-arrest can be admitted w/o offending constitution

· Fletcher – silence post-arrest but pre-warning was admissible

· Problem with Fletcher – may encourage the delay of interrogation after arrest in order to get people to talk…

· Authorized admissions – 801(d)(2)(C) - statements made by declarant authorized to speak for the party

· Bootstrapping problem: FRE 801(d)(2) allows a statement offered as an authorized admission to be “considered” as partial proof of the fact of authorization (on which admissibility depends). 

· But because of the circularity involved in using proffered evidence to prove its own admissibility, and a strong tradition requiring independent proof, the amended Rule also provides that the statement itself is “not alone sufficient” to establish the predicate facts of agency and scope. 

· Can use the contents of the statement to prove the relationship that allows their admission, but can’t ONLY use the statements

· Statements don’t provide enough proof of the relationship on their own

· The judge determines whether these facts have been established and the offering party bears the burden of proof.

· Admissions by Agents of Employees – 801(d)(2)(D) similar to authorization, basically admits statements by a servant or agent of the party if statement was made during the agency or employment and relates to a matter within its scope, and is offered against the party

· Gov’t agents and employees covered as well as private ones
· Also reaches internal statements by one agent or employee to another, as well as statements to principals or third parties… 

· Proponent need not show that statement is independently trustworthy, nor can opponent exclude b/c of lack of indications of trustworthiness

· But statement must concern “a matter within the scope” of declarant’s agency or employment. Examples:

· Statements that describe the speaker’s own behavior in performing his duties

· An account of activities by another person and appraisals of the work of the other if the speaker is responsible for supervising, overseeing, or directing the other

· A description of events or conditions that are naturally of concern to the speaker in performing his duties

· An account of company practices or policies relating to the speaker’s responsibilities

· An account of orders the speaker got from someone in authority, and related behavior by the person giving orders

· Findings made by the speaker in investigating acts or events on behalf of his employer

· Statements relaying messages from the speaker’s superior to others

· Speaker need not be actually engaged in performing his duties or furthering the interests of his employer when he speaks, but must still be in the agency relationship
· Personal knowledge not an issue – check this???
· Mahlandt v. Wild Canid Survival & Reseach Center, 1978

· Ultimate issue – did a wolf attack a child
· Evidentiary concern – can statements about the situation be admitted?

· Admissibility depended on the employment/agency relationship between the speaker and the center at the time each statement was made

· Admissions by conconspirators – 801(d)(2)(E)
· Admits statements by coconspirators if 3 requirements are met

· Coventurer requirement – speaker must have conspired with the party against whom the statement is offered

· Exception requires a conspiracy involving the speaker and the party against whom the statement of offered. 

· Proving that the latter participated means at least showing that he knew of the venture and intended to associate with it, and neither knowledge nor association alone is sufficient. 


· Pendency requirement - statement must be made during the conspiracy

· Statements made after the main objective of a conspiracy has been accomplished or thwarted do not fit the exception.  

· Furtherance requirement - statement must be made in furtherance of the conspiracy

· Statements generally satisfy the requirement if they try to get transactions started, describe past occurrences to other members in order to map out future strategy, or simply to keep them current on the progress and problems of the venture. 

· Considerations for getting coconspirator statements admitted:

· Judge alone determines the predicate facts under FRE 104(a). She considers both the proponent’s evidence and the adverse party’s counterproof, weighs it, and resolves credibility issues.

· Court should not give a cautionary instruction telling the jury to consider a coconspirator statement as evidence against the defendant only if it first finds that he conspired with the speaker. The judge alone decides under FRE 104(a), and such an instruction is likely to confuse. 

· Coconspirator hearsay may be admitted provisionally, subject to later proof of the predicate facts, but the court has discretion to require the predicate facts to be shown first. 

· United States v. James, 1978 (p. 224): The Fifth Circuit suggested a “preferred order of proof” in which the court holds a preliminary hearing outside the jury’s presence to decide whether to admit, reasoning that coconspirator statements impact and that provisionally admitting them runs the risk of mistrial or an instruction of dubious effect striking what the jury has already heard if the necessary foundation (or connecting) evidence is not offered or proves unpersuasive.

· Review of the trial court’s decision on these points proceeds under a “clear error” standard.

· Proponent bears the burden of showing by a preponderance that the exception applies (the predicate facts – existence and furtherance of conspiracy, etc - exist).

· Bourjaily v. United States, 1987 (p. 216)

· The Court agreed that the preponderance standard applies and rejected arguments for a higher standard.

· After Inadi, admission of a coconspirator declaration without presenting the declarant does NOT violate the confrontation clause

· May be different post-Craword
· Proponent must offer evidence independent of the statement showing conspiracy and defendant’s participation with the speaker. 

· Bourjaily holds that the statement itself may be considered, but implies that it would not suffice by itself, and the 1997 amendment to FRE 801(d)(2) codifies this result, providing that the statement may be “considered” but is “not alone sufficient” to prove the predicate facts.
· Change to traditional rules where proof of the relationship needed to be completely independent of the statement itself

3. Unrestricted Hearsay Exceptions - Statements admitted under Rule 803, where declarant’s availability is NOT a factor

· General concerns

· Admissibility under these exceptions is a 104(a) decision of the judge

· Basically a codification of common law, longstanding exceptions
· These exceptions will generally apply when there is independent evidence of what the statement asserts or it’s clear from the content of the statement that it’s based on personal knowledge

· Present Sense Impressions – 803(1) – admits descriptions or explanations of events made while speaker was experiencing the event
FRE 803 (1) 


(1) Present Sense Impression. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.
· Trustworthy for 2 reasons – immediacy is critical
· Immediacy removes the risk of lack of memory, or at least reduces it to a negligible possibility

· Immediacy precludes time for reflection, eliminating or sharply diminishing the possibility of intentional deception

· Primarily used when statement is contemporaneous to event but nothing startling happened

· Exception has 3 requirements:

· Statement must be contemporaneous with the event or condition—made while the speaker perceives it or immediately thereafter.

· The exception allows enough flexibility to reach statements made a moment after the fact where a small delay or “slight lapse” is not enough to allow reflection

· Time for reflection raises doubts about trustworthiness since could also be time for fabrication

· Consider whether time lapse encourages fabrication or detracts from the reliability of the statement 

· Timing can always be argued both ways – for both 803(1) and 803(2) exceptions 

· Speaker must have personally perceived the event or condition.

· Almost always means seeing, but also reaches hearing and other forms of sensory perception. 

· The statement must describe or explain the event or condition.

· Not just relate to as in 803(2)

· Modern cases approve use of the exception to admit 911 calls reporting crimes or emergencies.

· Nuttal v. Reading – whether statements during, immediately following, concerning a telephone call fit the present sense impression

· Widow sues employer for wrongful death concerning death of her husband

· Tried to get in what husband said while on the phone and immediately following a conversation with employer on the phone the day he died

· As long as the statements were really present sense impressions, weren’t backwards looking, they should be ok…

· Excited Utterances – 803(2) – admits statements by someone speaking under the stress or excitement of a situation, when statement relates to the cause of the situation and expresses reaction to it
FRE 803 (2)


(2) Excited utterance. A statement relating to a startling event or condition made while the declarant was under the stress of excitement by the event or condition. 

· Trustworthy for 2 reasons: excitement is critical
· The stimulus leaves the speaker momentarily incapable of fabrication

· The speakers memory is fresh because the impression has not yet passed from her mind

· 3 requirements to use this exception:

· An external stimulus

· External stimulus usually an accident or crime. 

· Three situations are worth special note:

· Cases of violent criminal assault, where statements by the victim implicating the accused are routinely admitted 

· Accident cases resulting in physical injury, where statements by the injured party describing the event are usually admitted

· Sexual abuse of children, where comments by the child describing acts and identifying the perpetrator are often admitted

· Modern cases approve use of the exception for 911 emergency call, which are usually proved by recordings that satisfy the public records exception.  

· An excited reaction

· The excitement requirement imposes a subjective standard

· What counts is that the speaker was excited, and the fact that another might not have been does not matter

· Court assumes the speaker’s reactions resemble those that others of similar background would experience in similar circumstance. 

· Consider factors that may indicate excitement or lack of it

· The nature and characteristics of the event

· The appearance, behavior, age or condition of the speaker

· The nature or contents of the statement

· The surprise or suddenness of the stimulus

· The physical and psychological distance from events

· Time of utterance – the sooner a statement follows the incident, the more likely it is to be a spontaneous reaction

· But excited utterance can be used in longer lapses of time as long as continuing stress, excitement of the situation is shown

· Rekindled excitement ok – US v. Tocco: Co-offender’s excitement rekindled by knowledge that people were trapped inside burning building he had set fire to. US v. Napier: kidnap victim hospitalized for 7 weeks w/ head injuries exclaimed “He killed me!” when he saw a picture of defendant in the paper. ( admissible.

· A statement that relates to the stimulus

· Only a loose relationship is required, in contrast to the tight connection required by the terms “describing” and “explaining” in the exception for present sense impressions.

· Do NOT need independent corroboration to admit statements under these exceptions (as you do with coconspirator statements) – the predicate facts can be established by the statement itself

· Excited utterances don’t need corroboration to be used to prove the excitement generating event, though it might not be sufficient in all cases

· And once admitted, statement can be used as full substantive evidence

· US v. Iron Shell – admissibility of statements by child victim of sexual assault, directly after the assault

· Her statements to a bystander immediately following were sufficiently excited to admit

· Statements made to an officer 45 minutes later were also sufficiently excited

· Rule: if statement is made during the influence of the existing event, it’s admissible even if time has passed

· State of Mind Exception – 803(3) – admits statements shedding light on speaker’s beliefs about his physical condition, state of mind, or mental, emotional or sensational conditions
FRE 803 (3)


(3) The existing, mental, emotional, or physical condition. Statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.
· Then-Existing Physical Condition – statements describing physical condition where things like pain and suffering are the issue

· When offered to prove physical condition, statement satisfies exception only if it sheds light on the condition at the time

· Doesn’t allow statements to show cause of physical pain, just speaker’s perceptions of it

· Then-Existing Mental Condition

· Admits statements that shed light on speaker’s beliefs about his mental or emotional condition

· Speaker doesn’t have to be a party, as long as speaker’s state of mind, etc, is relevant

· Where one party seeks to prove the state of mind of another, the admissions doctrine provides the easiest was to prove the other’s statements, but a party wishing to prove his own state of mind needs the state-of-mind exception in order to offer his own statement.

The exception can also be used when a nonparty’s state of mind counts.

· Statement must indicate existing (or forward looking) state of mind, can NOT be used to prove prior state of mind
· Apart from the wills cases, the exception excludes from coverage “a statement of memory or belief to prove the fact remembered or believed.” 

· If the exception had no such limit, it might devour the hearsay doctrine – it is not a catch all. 

· Shepard v. Untied States, 1933 (p. 254)

· Offered into evidence wife’s statement, “Dr. Shepard has poisoned me.”

· Court held that the statement was neither a dying declaration (she did not have a settled expectation of death) nor did they fit the state-of-mind exception. The Court condemned the use of the exception to show the speaker’s memory of an act, event, or condition, hence to prove any such point. 

· Future Conduct – exception allows statements expressing intent to prove that speaker later acted according to such intent

· Mutual Life Insurance Co. v. Hillmon, 1892 (p. 245)

· Issue: whether a body found at Crooked Creek was that of Hillmon or Adolph Walters.

· The insurance companies offered letters from Walter to his fiancée and sister saying he was “going west with a man by the name of Hillmon” to prove Walters’ intent was to go to west with Hillmon. 

· Court approved use of letters

· Not “competent not as narrative of facts” nor as proof that Hillmon “actually went away from Wichita,” 

· But could be used to show Walters “had the intention of going, and of going with Hillmon, which made it more probable both that he did go and that he went with Hillmon.

· Allowed evidence to be admitted to show state of mind and then use proof of intent as support that intended actions were actually taken 

· House Report says Hillmon is limited to make statements of intent admissible only to prove declarant’s future conduct, “not future conduct of another.”

· Pheaster – Follow-Up to Hillmon

· Can a declarant’s expressed intentions be used to prove a 3rd party’s actions?

· It’s ok to use declarant’s expressed intentions as proof of declarant’s actions, but also the actions of another?

· And here there wasn’t any corroborating evidence 

· The wording of the expression of intent – really needs to express state of mind or intent

· This case allowed statement to prove 3rd party’s actions, but the extension in this way is NOT common

· Modern Approach: A compromise position that the exception cannot justify use of statements of intent by themselves as proof of what others did, but approving use of a statement to prove what the speaker and another did together only if other evidence confirms what the statement suggests the other did.   

· Wills Cases - In wills cases, statements by the decedent are admissible to prove not merely state of mind, but acts, events, and conditions relating to a will. 
· Statements by the decedent can explain references in a will (“my wife” means Shirley), and they can show that the decedent executed (or revoked) a particular document and where and when he did, and such statements can prove behavior by members of his family that might bear on the question of undue influence. 
· Even though exception does NOT normally admit facts remembered or believed, it does admit such statements when they relate to the execution, revocation, identification or terms of declarant’s will

· State-of-mind exception is an open-ended provision, allowing use of the decedent’s words to prove state of mind, later conduct, previous conduct, and conduct by others – in this specific context
· Make sure these statements pass 403 – these statements could potentially be weighted too heavily by the jury as proof the act, event or condition involved, rather than limited to just state of mind, etc, proof…
· Medical Statements – 803(4) – admits statements made for purposes of obtaining medical diagnosis or treatment
FRE 803 (4)


(4) Statements for purposes of medical diagnosis or treatment. Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensation, or the inception or general character of the cause of external source thereof insofar as reasonably pertinent to diagnosis or treatment. 
· The statement must be “reasonably pertinent” to treatment or diagnosis.

· In connection with physical injury, statements saying when and how it happened (car accident, slip-and-fall, assault) and mentioning important objects or implements (dashboard, steps, knife or club, fists or feet) are pertinent.

· In connection with illness, the time of onset of symptoms and apparent cause (eating food or ingesting other things, exertion, exposure) are pertinent, as is nature of the symptoms (pain, nausea, fever).

· The pertinence standard should be construed broadly enough to reach facts a patient would naturally recite in a good-faith effort to provide information.

· Yet most court exclude statements describing the place where the pain began or an injury occurred (usually naming workplace), construing the pertinence standard narrowly.

· Statements may satisfy the pertinence requirement even though they describe prior sensations, symptoms, or events. 

· It is only important that they bear on treatment or diagnosis. In this respect the medical statements exception is broader that FRE 803(3), which reaches only statements describing present sensations or feelings. 

· Effective scope of the rule

· Some courts approve statements to doctors identifying abusers, although others refuse to go that far.

· Most courts allow statements that show the cause of the injury/illness but not an identification of a person responsible 

· Probably can NOT identify an actor who caused the injury – under theory that identification is not pertinent for diagnosis or treatment 

· Admits statements by children describing abuse (sexual and otherwise)

· More leeway with identification of responsible actor in these cases – under theory that identification is more pertinent to treatment of this sort

· Blake v. State, 1997

· Is it essential in diagnosis and treatment in a child sex abuse case to know who the actor was? Can we admit statements attributing cause of injuries to a particular party?

· Allowed statements

· Broader scope of effective treatment – taking child out of home, keeping child away from perpetrator is part of the treatment

· Assume that mandatory screening is in place (to see whether abuse was domestic, etc) so that the motivation for identification isn’t really for prosecution purposes

· Policy considerations – is always allowing identification a good policy? Should identification always be considered as necessary for effective treatment?

· Admits statements by family members (parent, sibling, or spouse) who brings the patient to a hospital to doctor’s office, and Good Samaritans too.

· Admits statements between physicians concerning the patient, as long as declarant has personal knowledge of the issue and is not just repeating what patient said

· Admits statements to psychiatrist, considered is a medical doctor whose services include medical treatment and diagnosis, so there is good reason to suppose statements to psychiatrist for purposes of obtaining these services fit the exception.

· But ample latitude should be permitted to impeach both the declarant and the testifying witness. A party should not be allowed to use a psychiatrist as a surrogate witness for purposes of reciting the party’s own statements in support of claims of defenses.      

· Admits statements made only for litigation related diagnosis (not actual treatment)
· Past Recollection Recorded – 803(5) – admits recorded statements concerning matters about which witness once had knowledge but now can’t remember sufficiently to testify fully

FRE 803 (5)


(5) Recorded recollection. A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.
· Requirements:

· Witness must have insufficient present memory to testify “full and accurately” about the acts, events, or conditions described in his recorded recollection. 
· And witness/declarant MUST be on the stand – a difference for most 803 exceptions, b/c availability is a factor

· Witness has to testify to the record being introduced – personally authenticate in a sense

· Recorded recollection must correctly reflect prior firsthand knowledge on the part of the witness.

· If he does not remember because the statement is one of many entries he routinely makes, he can show accuracy by describing a routine that supports an inference that the statement accurately reflects what he knew. 

· No statement should verify itself, especially by boilerplate language routinely added by police, lawyers, or others experienced in litigation.

· A witness may exclude his own statement by refusing to endorse it.

· The statement must be made or adopted by the witness.

· Where he has a written signed document in his own hand, there is no question.

· It is acceptable if the witness signed a document written by someone else. 

· If a witness did not participate in making the statement, it may still be used to refresh memory but not as recorded recollection.

· The statement must have been made when the matter was fresh in memory, and many factors count.

· There is no hard and fast time limit. It is not necessary that the statement be made contemporaneously with events, or within moments of there occurrence.

· If admitted as recorded recollection, the statement may be “read into evidence” in an attempt to proxy testimony that would have come from the declarant

· Can’t be “received as an exhibit unless offered by an adverse party”. 

· Rationale - prevent the jury from according undue emphasis to the written word, since proper use depends on testimony by the witness.     
· Interaction with Rule 612 – procedures for refreshing recollection to then generate present testimony

· Show any document to the witness, ask about whether recollection is refreshed, but the document is not offered to the jury ( if refreshing, witness can then testify as usual

· Ohio v. Scott – admissibility of a prior recollection recorded

· Evidentiary question – witness met with the police shortly after speaking with defendant, and gives them a signed statement about the events. At trial, W doesn’t remember the contents of the statement

· Is the statement a prior recollection recorded? Can it be admitted?

· She made or adopted the statement

· It closely followed the events

· It represented her personal recollection at the time

· Does it matter that the defendant wasn’t there at the time she made the statement? No.

· Strategy concern - When you have a prior statement – you may need to decide whether you like the current or prior statement better

· May not always get to use the prior inconsistent statement as substantive evidence – need to satisfy the 801 restrictions

· If you want to argue for the truth of the prior statements – you can use present recollection refreshed or past recollection recorded

· You can still argue the truth of what’s contained

· But they are different mechanisms for getting there

· Business Records – 803(6) – admits regularly kept business records, according to certain requirements
FRE 803 (6)


(6) Records of regularly conducted activity. A memorandum, report, record, or data compilation, in any form, of acts, events, or conditions, opinions, or diagnoses made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of tat business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), Rule 901(12), or a statute permitting certification, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.
· Rationale – assume records are reliable since created to be used in the course of ordinary business

·  Exception requires 4 elements and the establishment of foundation info:

· Admits records of a “regularly conducted business activity,” and the term embraces all kinds of commercial endeavors and nonprofit associations and institutions. 

· Includes illegal enterprises, and illegality by itself is no indication that the requirements of the exception are not met.

· Records of a sole proprietorship can qualify.

· The exception requires that the record be regularly kept as a matter of business practice. 

· Records made for purposes of pending litigation are usually excluded if they are not routinely made.

· Each person who participates in making the record must act in routine of business.

· Source of the info captured by the record must have personal knowledge (same as FRE 602), but others in the chain of transmission of information, including the person who physically makes the record, need not have such knowledge. 

· Original source of info must have personal knowledge

· And someone must testify to the workings of the record keeping system, with personal knowledge of that
· The information should be recorded contemporaneously with the event or occurrence.

· Or as typically done

· Purpose is to require the record to be made close in time to the event when the memories of the information source and entrant are fresh.

· Foundation Testimony

· Witness must be familiar with the recordmaking practices of the business and with the manner in which records of the particular sort being offered are made and kept, and these points may be shown by anyone with the appropriate knowledge.

· Need to testify to the business practices as well

· Testimony may rely on a kind of circumstantial knowledge, and even in part on hearsay—what others have told him about the record making process. 
· US v. Evans – accountants can authenticate company records they had nothing to do with if they can testify to the record-keeping procedures
· FRE 802(8) and 902 allow the proponent to dispense with foundation testimony, and to offer instead a certificate showing that the proffered records fit the exception.

· Hearsay within Hearsay – business records may be properly admitted, but all hearsay statements within the records need to fit their own exceptions or not be admitted

· Petrocelli v. Gallison – upheld the exclusion of evidence within the records on the basis of 103, b/c there was insufficient proof that the internal statements needed to be admitted

· Need to fit hearsay within hearsay into a channel of admission itself 

· Trustworthiness Factor

· FRE 803(6) authorizes courts to exclude business records where the source of information or means of preparation indicate lack of trustworthiness.

· If the offering party shows a business record that satisfies the basic requirements, the exception applies and the record is considered trustworthy unless the other side shows it is not

· Courts will exclude business records if there’s reason to believe they were prepared only in anticipation of litigation 

· Scope and Standard Applications

· Accident reports: Palmer v. Hoffman (p. 283) - Court said accident reports could not satisfy the statutory predecessor of FRE 803(6) because they are not related to the main purpose of the enterprise, were prepared only in light of impending litigation 
· BUT has been interpreted not as adopting a per se rule barring such material, but as a cautionary decision to the effect that motivational factors may raise enough suspicion to require exclusion.

· Internal investigations: Material is likely to be admitted against the company as admission. It is less likely to be admitted when offered by the company under the exception because such reports are prepared with an awareness that dispute or litigation is in the offing and not all that regularly
· Norcon v. Kotowski, 1999 (p. 278): An internal report on incidents of sexual harassment was admitted against Norcon, combining exceptions for business records and admissions.

· Hearsay within hearsay covered as admissions by a party opponent so can come in that way

· And documents themselves were sufficiently in the regular course of business to be admitted

· Medical records: Often fit the exception, but often raise issues of double hearsay.

· If the patient offers the record and is the source of the information, the exceptions for business records and the medical statements can be combined. 

· If such a record is offered against the patient, the hearsay problem can be overcome by combining the business record exception and the admissions doctrine. 

· Computer records fit the exception so long as all of the requirements of the exception are met.

· Email messages as such do not fit the exception.

· An Alternative - When material that might qualify as business records are offered against the party who prepared them, ordinarily the admissions doctrine is available and there is no need to satisfy the business records exception. 

· Always raise every possible exception that might work to get the evidence in…
· Absence of Entries in Business Records – 803(7) – when an act, event or condition would normally generate an entry or record, evidence that no such entry or record exists can be used to prove that the act or event did not occur or the condition did not exist
FRE 803 (7)


(7) Absence of entry in records kept in accordance with the provisions of paragraph (6). Evidence that a matter is not included in the memoranda reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6) to prove nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record of data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness. 
· Public Records – 803(8) - admits “business records” of public or gov’t entities, in certain categories/ways
FRE 803 (8)


(8) Public records and reports. Records, reports, statements or data compilations, in any form, of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personal, or (c) in civil actions and proceedings and against the government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness.
· A record may fit FRE 803(8) even if it rests on a chain of internal hearsay within a government agency, or even hearsay passed from one agency or department to another. 

· Presumption that these documents are reliable…

· Also a matter of convenience – allow the gov’t to send documents rather than witnesses

· The exception does not embrace records prepared by private entities or people who are not public officials, even when filed with public agencies as required.

· Policy concerns - don’t want govt to get around 803 (A) by using priv. contractors.

· Trustworthiness: The court may exclude records that are untrustworthy. 

· If the proponent satisfies the specific foundation requirements by showing that the material fits any of the three clauses, the burden is on the objecting party to show it is untrustworthy.

· Clause A: Allows proof of the activities of a public agency by means of its records.

· Ex: Records of the Treasury, to prove receipts and disbursements of that department; transcripts of a judicial proceeding, to prove that an office or the court administered an oath to a witness; return of a marshal or similar officer, to prove he served papers, etc.

· Clause B: Allows the introduction of records describing an almost endless variety of acts, events, and conditions in the world observed and depicted by public officials.

· Requirements:

· The source of the record must have personal knowledge

· The source of the record must have a legal duty to observe and report (this does not mean a particular statute or regulation must expressly impose duty)

· The record must be one that the public agency is required by law to prepare (again, this does not need to be imposed by statue)

· Should be interpreted to include material that is more concrete and simple that interpretive or evaluative (Clause C). 

· Ex: records of weather conditions, Treasury reports of border crossings, and observations in an accident report that describes the scene and equipment and report concrete measurement and easily observable damage or destruction)

· Clause C: Allows for “factual findings resulting from an investigation made pursuant to authority granted by law.”

· Ex: investigative findings on official misconduct, everyday police reports on car accidents based on investigating the scene and talking to witnesses and participants, and other accident reports prepared by specialized agencies. EEOC employment discrimination findings, Ctr for Disease Ctrl toxic shock syndrome studies
· “Factual findings” is best understood as requiring that the report have an appropriate basis and some factual meaning. 

· Beech Aircraft Corp. v Rainey

· The Court approved use of an accident report by an Air Force Lieutenant suggesting that pilot error cause a crash in a training mission.

· Clause C is construed broadly to reach reports that interpret and draw conclusions from underlying data, so long as they have factual basis and some factual content. 

· Investigative findings fit the exception even if they rest on outsider statements, but the exception does not permit use of the statements themselves to prove what they assert. 

· And can’t be used against criminal defendant

· Rationale: Police part of the prosecuting agency opposing D; report weighs so heavily in favor of the prosecution; ( can’t simply allow in for the truth of what it asserts 

· Escape Hatch: can’t use if sources of info or other circumstances indicate lack of trustworthiness. Look to:

· Timeliness of the report

· Skill & experience of official

· Whether hearing was held

· Improper motives: Baker v. Elcona Homes 
· Report can be based on info from outside source if offered to support a prior consistent statement 

· Police report by officer who didn’t witness the accident included statement by truck driver (agent of the D.) after the accident. 

· Included police officers conclusions are factual findings – but need to check their motives

· Limitation: Cause C is available in “civil actions” and “against the government” in criminal cases. The clause cannot be used to admit official investigative findings against criminal defendants, and the restriction is more than a limit on the exception: 

· Real limit – meant to actually require exclusion of investigative findings.

· Untied States v. Oates, 1977 (p. 292)

· Case involved a laboratory report by a Customs Service chemist that white powder was cocaine, but chemist didn’t come to testify

· Admissible report? No, confrontation issue

· Court thought the report best fit 803(8)(c) and was inadmissible. 

· Argument that it could come in under 803(6) general business record rejected – if there are two rules that fit, must apply the stricter one

· Allowing in as a business record would permit an end run against the public record protections

· Clause B and C make police evaluative reports inadmissible against the accused, and bar resort to any other exception. – confrontation clause concerns

· Rule – if there’s a document that can classify as both business and public record, you’re going to need to satisfy the more specific public record requirements

· Records and reports prepared by police and other law enforcement personnel are generally inadmissible when offered against defendants in criminal cases. 

· Baker v. Elcona Homes Corp – 803(8) in the civil context

· Evidentiary concerns about a police report

· Police officer testifies for the truck owner, leaves the stand, and then the defense offers his report

· Was that report a public record under 803(8)? Yes. 

· How? Police officer was an officer of the gov’t, made the report in the ordinary course of his duties

· As to the physical observations, accident reconstruction portions, the proper analysis was under 803(8)(b) and (c) – matters observed pursuant to duty, and factual findings

· Was the court right to say that the portions of the report personally observed were properly admitted?

· Holly says yes – observations in the normal course of duty

· How does the court justify the inclusion of the driver’s statement

· Prior inconsistent statement – but there are timing, motivation issues, like in Tome – but this is a pre-Tome case

· If the driver’s statements were excluded, does the judge have to decide on the interaction? Yes.

· Vital Statistics – 803(9) - admits records based on reports. In practice, admits both the original reports and transcriptions or compilations made from them

FRE 803 (9)


(9) Records of vital statistics. Records of data compilation, in any form, of births, fetal deaths, deaths, or marriages, if the report thereof was made to a public office pursuant to requirements of law.
· Absence of Entries in Public Records – 803(10) – similar to 803(7), admits proof of the absence of public records or entries as a way to show that conditions, events or acts that would have normally been recorded didn’t exist or occur
FRE 803 (10)


(10) Absence of public record or entry. To prove the absence of a record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and preserved by a public office or agency, evidence in the form of a certification n accordance with Rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry.
· Allows proponent to offer a certificate by the recordkeeper indicating that a diligent search failed to turn up a record or entry, live testimony also clearly acceptable

· Can be used to simply prove that documents were not filed or entries not made

· Ex: bring in tax returns or firearms registration to show that other documents weren’t filed
· Religious, Family and Similar Records – 803(11), (12), (13)

FRE 803 (11), (12), (13)


(11) Records of religious organizations. Statements of births, marriages, divorces, deaths, legitimacy, ancestry, relationship by blood or marriage, or other similar fact of personal or family history, contained in a regularly kept record of a religious organization. 


(12) Marriage, baptismal, and similar certificates. Statements of fact contained in a certificate that the maker performed a marriage or other ceremony or administered a sacrament, made by a clergyman, public official, or other person authorized by the rules or practice of a religious organization or by law to perform the act certified, and purporting to have been issued at the time of the act or within a reasonable time thereafter.


(13) Family records. Statements of fact concerning personal of family history contained in family Bibles, genealogies, charts, engravings on rings, inscriptions on family portraits, engravings on urns, crypts, or tombstones, or the like
·  Property Records and Documents – 803(14), (15) – admitting dispositive documents concerning property interests
FRE 803 (14)-(15)


(14) Records of documents affecting an interest in property. The record of a document purporting to establish of affect an interest in property, as proof of the content of the original recorded document and its execution and delivery by each person by whom it purports to have been executed, if the record is a record of a public office and an applicable statute authorized the recording of documents if that kind in that office.


(15) Statements in documents affecting an interest in property. A statements contained in a document purporting to establish or affect an interest in property if the matter stated was relevant to the purpose of the document, unless dealings with the property since the document was made have been inconsistent with the truth of the statement or the purport of the document.
· FRE 803(14) covers public records of any document affecting interest in property (if recording is authorized by statute) for the purpose of proving content of the document and its execution and delivery by everyone indicated on its face as its maker.

· Invites use of the recorded document to prove the terms of the original, and FRE 103(15) allows use of the original to prove facts it asserts.  

· FRE 803(15) reaches dispositive documents.

· Ex: bills of sale, security agreements, deeds, mortgages, easements, wills, etc.

· 3 requirements:

· The instrument must purport to establish or affect an interest in property.

· The statement must be related to the purpose of the document.

· Later dealings with the property cannot be inconsistent with the truth of the statements or purport of the document.

· Ancient Documents – 803(16) – admits authenticated documents older than 20 years

FRE 803 (16)


(16) Statements in ancient documents. Statements in a document in existence twenty years or more the authenticity of which is established.
· Satisfy authenticity requirement as usual under 901

· Corroborate with evidence that document’s condition raises no suspicion and documents was found in place where it would likely be authentic

· Market Reports and Commercial lists – 803(17) – narrow exception admitting the types of documents specifically named

FRE 803 (17)


(17) Market reports, commercial publications. Market quotations, tabulations, lists, directories, or other published compilations, generally used and relied upon by the public or by persons in particular occupations.
· Learned Treatises – 803(18) – admits statements in treatises if called to the attention of an expert witness or he relies on them or they are shown in some other way to be authority
FRE 803 (18)


(18) Learned treatises. To the extent called to the attention of an expert witness upon cross-examination or relied upon by the expert witness in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice. If admitted, the statements may be read into evidence but may not be received as exhibits
· Reaches published treatises, periodicals, or pamphlets on history, medicine, or other science or art and lets statements in such works be read into evidence by not taken to the jury room.

· 2 requirements:

· The proponent must show the book or article is reliable authority.

· The most certain way is to offer expert testimony. 

· A testifying expert must rely on the book or article on direct, or the proponent must call it to his attention on cross. – before the text can come in
· Reputation – Character and other matters – 803(19), (20), (21)
FRE 803 (19), (20), (21)


(19) Reputation concerning personal or family history. Reputation among members of a person’s family by blood, adoption, or marriage or among a person’s associates, or in the community, concerning a person’s birth, adoption, marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar facts of personal or family history.


(20) Reputation concerning boundaries or general history. Reputation in a community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or State or nation in which located.


(21) Reputation as to character. Reputation of a person’s character among associates or in the community.
· FRE 803(19) covers reputation among family member on birth, adoption, marriage, relationship, ancestry, and similar matters.

· FRE 803(20) covers reputation in the community relating to boundaries or customs affecting lands, provided that the reputation arose before the controversy.

· FRE 803(21) is a very broad exception covering reputation among associates in the community relating to one’s character. 

· Related to the other character rules – 401, 405, 608. 

· Court Judgments: Felony Convictions – 803(22), (23)
FRE 803 (22)-(23)


(22) Judgment of previous conviction. Evidence of a final judgment, entered after a trial or upon a plea of guilty (but no upon a plea of nolo contendere), adjudging a person guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment, but not including, when offered by the Government in a criminal prosecution for purposes other than impeachment, judgments against persons other than the accused. The pendency of an appeal may be shown but does not affect admissibility, 


(23) Judgment as to personal, family, or general history, or boundaries. Judgments as proof of matters of personal, family, or general history, or boundaries, essential to the judgment, if the same would be provable by evidence of reputation.
· 803(22) admits statements of felony convictions offered to prove the essential underlying facts

· Exception does NOT reach convictions based on nolo pleas

· In crim cases, exception does NOT allow gov’t to use convictions of a person other than defendant to prove facts in the case

· 803(23) admits judgments to prove matters of personal or family history, or boundaries

4. Restricted Hearsay Exceptions - Statements admitted under Rule 804, where declarant’s unavailability is REQUIRED

· Statements that are not as reliable in their own right, but admissible b/c declarant is unavailable and the information very necessary

· Some claim to reliability and a strong need for the info they contain

· Definition of Declarant Unavailability 
FRE 804 (a)

(a) Definition of unavailability. “Unavailability as a witness” includes situations in which the declarant


(1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s statement; or


(2) persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so; or


(3) testifies to a lack of memory of the subject matter of the declarant’s statement; or


(4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or


(5) is absent from the hearing and the proponent of a statement has been unable to procure the declarant’s attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant’s attendance or testimony) by process or other reasonable means.

A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.

· US v. Inadi – Supreme Court determined that unavailability was not a precondition for 801(d)(2)(E) – co-conspirator statements

· Forms/Causes of Unavailability:

· Privilege: Unavailability established where a witness properly invokes a common law or statutory privilege to block his own testimony or invokes a privilege that blocks someone else from testifying.

· Refusal to testify: Typically such occurs when the court overrules a privilege claim, tells the witness to answer but he refuses.

· One who refuses to testify about something he described before (“I won’t say whether defendant dealt drug”) is unavailable even in he replies to questions about having spoken before (“I remember saying to the grand jury that defendant dealt drug.”). 

· Conversely, refusing to answer questions about making a statement (I won’t testify about my grand jury appearance”) does not show unavailability if the witness testifies anew about the matters he previously described (“defendant dealt drugs.”).

· Lack of memory: A declarant is unavailable if he “testifies to a lack of memory of the subject matter of his statement.”

· The proponent must make a good-faith effort to bring out what he remembers, and the court could reasonably insist that the proponent try to refresh memory by showing the witness his statement (if written) or reminding him of its substance outside the jury’s hearing (if oral).

· Death, Illness, Infirmity: A declarant is unavailable if he cannot be present or testify “because of death or then existing physical or mental illness or infirmity.”

· Where physical ailment or injury prevents the declarant from testifying and the situation seems likely to persist, he is unavailable, but a temporary or minor illness does not have this effect. 

· The judge has wide discretion to decide whether the situation warrants treating such a person as unavailable or selecting among such alternatives in hope of obtaining his live testimony.

· A witness who suffers a mental affliction such that exposure to courtroom questioning is likely to cause damage should be viewed as unavailable, as should one whose mental condition is such that he is unlikely to be able to testify at all or give anything that could be used – don’t want to rely on unreliable witnesses if possible…
· Ex: Trials involving children - federal and state statutes provide that the victim is unavailable if testifying would likely result in sever trauma or she simply cannot testify in a courtroom.

· Maryland v. Craig - Supreme Court approved expert testimony to show a child would be seriously traumatized by testifying and said the finding could be made in a special hearing without calling her.   

· Absence caused by inability to procure the witness: unavoidable absence
· This is a limit on the definition of unavailable – party can’t make a witness unavailable and then claim unavailability

· And party needs to make a real, good faith effort to track down the witness

· Different from forfeiture – an exception allowing the admission of hearsay when there’s wrongdoing re: unavailability 

· Factors to consider:

· Amenability of the declarant to subpoena

· If the declarant is within geographical reach, a party offering her statement usually cannot satisfy the unavailability requirement without trying to subpoena her. 

· Prospect of inducing him to appear

· If the proponent cannot subpoena the declarant, he might still be available under FRE 804(a)(5) if his presence can be obtained by “other reasonable means.”

· Where a prosecutor mishandles a witness so he disappears or gets beyond reach of subpoena, arguably she has failed to pursue “reasonable means” to secure his attendance, as some cases conclude as matter of constitutional law.

· Effort by the proponent to take his deposition

· However, there is no need to take a deposition if she already testified in some forum somewhere and the proponent offers that testimony (provided that there was suitable opportunity for cross-examination by the witness).     
· Barber v. Paige, 1968 – justice marshall criticizes the absence of any meaningful effort to procure the presence of the witness

· Can’t claim unavailability if you’ve made no effort 

· Doesn’t apply in cases of forfeiture or wrongdoing

· Exceptions used to admit out of court statements by unavailable declarants:

· Former Testimony – 804(b)(1) – admits prior testimony by someone who is unavailable at trial 
· The testimony of a now unavailable witness given at another hearing is admissible in a subsequent trial as long as there is a sufficient similarity of parties & issues so that the opportunity to develop testimony or cross at the prior hearing was meaningful.
FRE 804 (b)(1)


(b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness.


(1) Former Testimony. Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

· Admissible only where two conditions are satisfied:
· The testimony must have been given in a proceeding

· “Proceeding” carries broad meaning and embraces any official inquiry conducted in a manner authorized by law, whether judicial, administrative, legislative, investigative, or inquisitorial. 

· The party against whom that testimony is now offered (or sometimes “a predecessor in interest”) must have had an opportunity and similar motive to “develop” the former testimony by cross-examining the witness at the earlier time.

· “Testimony” reaches statements that are sworn, subject to penalty of perjury, made in response to questions on the record (transcribed stenographically or electronically), all pursuant to legally authorized routine.

· Exception does not embrace affidavits.

· Criminal Cases
· Grand jury testimony – 

· The government cannot invoke the exception to offer prior grand jury testimony because defendants would have had no chance for prior cross.

· The cases are in disarray over whether the defense can offer grand jury testimony in criminal cases.

· Preliminary hearing testimony – 

· Most courts hold that the exception reaches preliminary hearing testimony against defendants

· Arguably preliminary hearing testimony does not fit the exception when offered against the government, but the cases are inconclusive     

· “Predecessor in Interest” Problem – Civil Cases

· If X is the party against who the prior testimony is offered and he lacked opportunity or motive to examine the testifying witness in the prior proceeding, the exception can be used only if some “predecessor in interest” to X had such opportunity and motive. 

· Who is a “predecessor in interest”? Three approaches:

· First equates “predecessor in interest” with the larger notion of a “community of interest” 

· At least that a government agency that brings an enforcement action is a predecessor in interest to those it seeks to protect, which may be the public in general or some recognizable subgroup.

· Lloyd v. American Export Lines, Inc., 1978 (p. 311)

· Seaman Alvarez claimed that shipowner American Export was liable for injuries sustained in a fight with seaman Lloyd. Alvarez testified, but Lloyd had disappeared. 

· The reviewing court found that American Export could introduce against Alvarez testimony Lloyd gave in Coast Guard proceedings to revoke his seaman’s license for assaulting Alvarez because the Coast Guard was a predecessor in interest to Alvarez.

· Second holds that the predecessor in interest incorporates a notion of privity.

· Third is less technical. At least in cases where testimony from enforcement actions is offered in private suit brought by parties within contemplation of the enforcement action, the proviso should probably require some formal relationship between a litigant in the prior suit and the one against whom the former testimony is offered
· Dying Declarations – 804(b)(2) – admits statements made by a declarant believing their death is imminent 

FRE 804 (b)(2)


(2) Statements under belief of impending death. In a prosecution for homicide or in civil action or proceeding, a statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.
· Declarant must be unavailable but not necessarily dead at time of trial – if belief of impending death was reasonable at the time statement was issued, subsequent recovery doesn’t block the exception

· Only available in circumstances where declarant really thought death was imminent

· Shepard v. United States, 1933 (p. 320): A week prior to death wife said “Dr. Shepard has poisoned me.” 

· The court (Cardozo) held that it was not a dying declaration because her heath had improved and the doctor’s thought that she was going to be fine.

· The exception requires a “settled hopeless expectation” of imminent death, and even belief that illness will lead to death is not enough.

· Only available to admit statements relating to cause or circumstances of impending death

· But a full explanation of the causes is allowed 

· Ex: statements describing a prior threat on the speaker’s life, or a prior quarrel or altercation, or past physical pain or sensations, or matter previously inhaled, injected, or ingested fits the exception if the speaker is explaining the predicament that brought him to what seems to be death’s door.

· Available in civil actions or homicide prosecutions – the only cases where the statement would be relevant
· Declarant must have personal knowledge of the matter asserted

· If circumstances suggest that declaration is speaker’s guess or surmise about who is responsible, statement should be excluded

· The question whether a statement fits the exception is for the court to decide under FRE 104(a).    

· Statements Against Interest – 804(b)(3) - admits statements made against declarant’s financial, proprietary or penal interest

FRE 804 (b)(3)



(3) Statement against interest. A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement. 
· Admits statements only if speaker knew, or should have known, that what was said was against his interest when he said it

· The fact that a statement was made in a setting that seemed safe because the speaker was among friends does not take his statement outside of the exemption

· Context in which statement is made isn’t determinative, focus more on contents

· Need to consider

· Context – look at reason for the statement

· Conflicting interests – declarant might have multiple conflicting interests

· Declarant understanding – does he really know what the statement will mean for him?

· Where a statement satisfies the against-interest requirement, it does NOT admit collateral, related, neutral statements 

· Williamson v. United States, 1994 (p. 325)

· Dealing with third-party statements implicating the accused. 

· Are the statements made to the DEA, one over the phone another in person, admissible?

· To what extent are statements considered against interest?

· Court held that a reference to the accused should not be admitted if that reference is merely collateral to a statement that fits the exception. Instead the reference to defendant must itself be against the speaker’s interest. 

· O’Connor – fact that a person is making a broadly self-inculpatory confession does not make more credible the confession’s non-inculpatory parts 

· Exception reaches only statements that are themselves against interest not those that are “collateral.”

· If there are long or broad statements, courts need to parse through them to determine which statements fit the definitions of declaration against interest

· Rule of thumb - against-interest exception can apply if either the statements or the fact asserted is against interest, but not if the statement is self-serving regardless of the nature of the underlying fact. 

· Watch out for statements meant only to curry favor – NOT admissible through this exception b/c not reliable

· Statements against penal interest – can admit statements that exonerate the defendant expressly or by necessary effect. But only if corroborated.

· For 3rd party statements exonerating the accused and implicating the speaker, corroborating circumstances that “clearly indicate trustworthiness” are necessary.

· As a safeguard against fabricated  confessions - if the declarant’s stmt inculpates the declarant but exonerates the D &  is offered by the D to exculpate himself, then not admissible UNLESS corroborating circumstances indicate the trustworthiness of the stmt

· independent evid of facts in a stmt

· evid that declarant is trustworthy

· evid that stmt is made

· evid that W is trustworthy

· Half of the appellate courts have actually found corroboration to be a symmetrical requirement 

· Inculpating stmt: by declarant against declarant:  Pending 2004 amendment to require corroboration for statements implicating the accused, as well as exculpating him. CB 339.

· Requirement satisfied by independent evidence that directly or circumstantially tends to prove the same points on which the statement is offered

· Requirement is almost certainly NOT met if the statement is demonstrably false in some important way.

· The exception also reaches 3rd party statements offered against the defendant.  

· Defense confrontation rights – Lilly v. Virginia, 1999 – make sure this is correct
· The Court agreed that the confrontation clause was violated by the use against the defendant, who was on trial for murder, of a statement to police by his brother that directly implicated him.

· Personal or Family History – 804(b)(4) – admits statements about the speaker or speaker’s family members or other people intimately related to the speaker even though the speaker could not really have personal knowledge 
FRE 804 (b)(4)


(4) Statement of personal or family history. (A) A statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or (B) a statement concerning the foregoing matters, and death also, or another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other’s family
· Can assume that personal, family, intimate relationships add a sense of accuracy to the statement 

· Exception may require independent evidence that speaker belonged to the family or was intimately associated with it

· Statements admissible because of Waiver by Misconduct – 804(b)(6) - Statements by person rendered unavailable are always admissible against the party that engaged in the wrongdoing
FRE 804 (b)(6)


(b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:…


(6) Waiver by misconduct. A statement offered against a party who has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness. 
· A party forfeits the right to object to and exclude a hearsay statement if the party was involved in an act that wrongfully kept the declarant from being a witness

· “Forfeiture by wrongdoing. A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.”

· Forfeiture/waiver decided by a preponderance standard

· Policy – decreases the incentive to make the witness unavailable, discourages wrongful conduct by removing the hearsay bar from any statements ever made by a person who the party has rendered unavailable.

· Based on concept that party can’t benefit from wrongful actions

· Admits ALL statements made by the now unavailable witness

· Need intentional wrongful conduct, mere actionable misconduct like negligence does not trigger the waiver

· Party must at least intend to make the declarant unavailable as a witness, which means that party must know that declarant has information that could be damaging to party (or critical to trial) if declarant was called as a witness

· Punitive and deterrence measure rather than one based on factors of reliability 

5. Catchall Exception – 807 - admits statements having “circumstantial guarantees of trustworthiness that are equivalent, but not covered, by the categorical or specific exceptions
FRE 807 


A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence that the proponent can procure through reasonable efforts; and (C) the general purpose of these rules and the interest of justice will best be served by admission of the evidence. But a statement may not be admitted under this exception unless its proponent makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address of the declarant. 
· 5 requirements for using catchall exception

· Trustworthiness – Courts look to factors in the categorical exceptions, like spontaneity, careful routine, reliance, and against-interest elements. 
· Courts also appraise the hearsay risks (perception, candor, narration, memory) in the particular setting of the statement being offered. 
· Courts may find hearsay trustworthy if the declarant testifies so his statements can be tested on cross-examination. 
· Courts stress corroborating evidence, although the Supreme Court cast a disapproving eye on this factor in the setting of hearsay offered against the accused (Idaho v. Wright, p. 388).

· More Probative – Hearsay offered under the catchall must be “more probative” than anything else available (and also consider potential prejudicial implications.

· Material Fact – To fit the catchall, hearsay must bear on a “material fact.” In practice, this requirement means only that the hearsay must be relevant under FRE 401-402.

· Interests of Justice – Hearsay may be admitted under the catchall only if it serves “in interests of justice.” In practice, courts usually say the interests of justice are served when the hearsay seems reliable, and those interests are not served when the hearsay does not seem reliable.

· Pretrial Notice – “In advance of” the trial or hearing, the proponent must “make known” to adverse parties the “particulars” of a statement offered under the catchall, including the “name and address” of the speaker.”

· Explicit notice requirement – MUST give notice to opponent that you plan to use this evidence and in this way, b/c going outside the rules that opponent can use to predict what’s coming…

· State v. Weaver, 1996 (p. 348) – stricter standards for catchall use in crim cases
· In the trial of a caretaker for murder and child endangerment, court should have admitted statements by victim’s mother pointing to possibility that child had suffered injury before being placed in defendant’s care. 

· The mother testified in the trial, so statements against interest would not have applied.  

· Couldn’t admit as statements against interest, because declarant was planning to testify, not clear that this was really against penal interest

· Can’t use 807 as a near miss option – even though trying to use it to carve out a new policy based exception
· Admit hearsay to allow vulnerable witnesses to avoid testifying

· Because admitting statements that don’t fall in the exceptions (which provide inherent guarantee of trustworthiness) need to make sure that the statement itself is more likely to be reliable

· And using the catchall is now more complicated for confrontation clause purposes

· Corroboration - Courts routinely cite corroborative evidence in finding hearsay to be trustworthy under the catchall. 

· Idaho v. Wright, 1990 (p. 388): Supreme Court held:

· That corroborating evidence does not count when hearsay is admitted against a criminal defendant under a catchall exception and the defendant raises a constitutional challenge. 

· The catchalls are not “firmly rooted” exceptions, hence that satisfying the catchall does not necessarily satisfy the Confrontation Clause.

· The “particularized guarantees of trustworthiness” required by the clause for hearsay offered under a catchall mean “inherent trustworthiness.”

· Common Uses of the Catchalls – when evidence that hasn’t fallen in an exception is highly reliable and badly needed for the particular case (admissibility is a decision for the judge)
· Grand Jury Testimony – Some federal decision approve resort to the catchalls to admit grand jury testimony, given by witness who are unavailable at trial, against criminal defendants. The former testimony exception does not apply in this setting (no defense right to be present or cross-examine in grand jury hearings).

· Cases that admit grand jury testimony stress that it covers some relatively small point far removed from the central claim of the criminal misconduct, and that the witness have nothing personally at stake in giving his testimony.

· Cases excluding grand jury testimony stress motivational factors, which often apply to grand jury witnesses because they are themselves involved in the alleged criminal schemes and may be subject to prosecution unless they are helpful to the government.   

· Child Victim Statements – Many cases use the catchall to admit statements by child victims of abuse (sexual or otherwise). Here as elsewhere, the burden is on the proponent to show trustworthiness and there are numerous cases in which the child victim statements are excluded, but often the statements are admitted.  

· But can NOT be used for near misses – not an always available 2nd best option to fitting an exception
· Not acceptable to invoke catchall exception to say that a piece of hearsay evid almost fits an existing exception but missed by near margin b/c it didn’t comply with all the requirements of that particular exception.

· Really just a last resort!
V. Hearsay and the Constitution: 359-395. 5th, 6th & 14th Amendments to the U.S. Constitution.

1. Doctrine

· 6th Amendment guarantees that “In all criminal prosecutions, the accused shall enjoy the right … to be confronted with the witnesses against him.”
· Means that the defendant has a right:

· To be present at trial

· Unless forfeited by disruptive behavior – Illinois v. Allen
· Or by the accused’s voluntary absence after trial has begun - Taylor
· To have prosecution witnesses present at trial

· Means that prosecution witnesses must be produced or shown to be unavailable

· To have personal view of the witnesses – in most cases – Coy v. Iowa
· Maryland v. Craig – Supreme court approved the use of closed circuit tv to present the testimony of a young sexual assault victim when there was a case-specific finding that this procedure was necessary to protect the welfare of the child

· To cross-examine prosecution witnesses – actually confront them

· Becomes a hearsay issue when out of court statements are offered by the state against a defendant

· Because if the declarant isn’t brought in to testify, then the defendant seemingly loses the right to confront that witness

· Confrontation is an issue raised ONLY in criminal cases when there is hearsay evidence offered AGAINST the defendant

2. Early Cases

· Barber v. Page – insufficient proof of unavailability 

· Everyone knew that the witness was in prison. 

· Court held that the prosecutor made “no effort” to secure his attendance. 

· Citing the federal writ statute and the policy of the Bureau of Prisons to cooperate with state courts, the Court thought such an attempt would probably have succeeded

· Ohio v. Roberts, 1980

· Evidentiary question – can testimony given at a preliminary hearing be admitted at trial? Speaker admitted knowing the defendant and letting him use her apt, but denied giving him the stolen checks and credit cards. And declarant was no longer available to testify.

· Unavailability issue

· Held that Barber did not require a prosecutor to follow up vague leads to find a witness who has left the state and severed contact with her family

· By trying to serve witness at parental home, prosecutor made a sufficient good faith effort to try to secure the witness

· Established a 2 part test for determination whether an out of court statement offered in a crim case against the accused would violate the confrontation clause

· Prosecution must either produce the out of court declarant or demonstrate her unavailability 

· Demonstration of unavailability might now always be required, according to FN 

· And the out of court declaration must bear sufficient indicia of reliability – hearsay offered against the accused must be reliable and trustworthy
· Requirement can be satisfied if a statement falls within a firmly rooted or traditionally accepted hearsay exception

· Developing the concept of “indicia of reliability” – significant overlap with fitting the statement into a firmly rooted hearsay exception

· The firmly rooted hearsay exceptions inherently introduced indicia of reliability

· If a statement could fir in an exception ( seemingly reliable enough for confrontation clause purposes

· For statements that didn’t fit an exception, needed to test their reliability more carefully, need more particularized guarantees of trustworthiness

· What counts are reliable?

· Former testimony (Roberts)

· Coconspirator statements (Bourjaily)

· Excited utterances and medical statements (White)

· Against-interest was not firmly rooted (Lilly v. Virginia)   

· US v. Inadi, 1986 – unavailability requirement not an issue for admission of co-conspirator statements 

· Held that there was no violation of the confrontation clause, even though declarant was not produced or proved unavailable

· Not even sure that there were sufficient guarantees of reliability for the statements – but could make them seem like less of a hearsay problem by characterizing them as verbal acts between co-conspirators

· White v. Illinois, 1992 – held that statements fitting the excited utterance and medical statement exceptions were free from a constitutional unavailability requirement

3. Crawford v. Washington, 2004 – The new Crawford Doctrine

· Facts: Michael Crawford is accused of stabbing Kenneth Lee. Following Miranda warnings, Michael and his wife Silvia, a witness, were separately interrogated. Michael and Silvia claim the marital privilege, so Silvia does not testify at trial.

· Contested evidence: The State sought to introduce Sylvia’s tape-recorded statements to the police as evidence that the stabbing was not in self-defense.

· Issue: can testimonial hearsay statements be offered against the defendant if the declarant doesn’t testify or wasn’t subject to prior cross examination? NO.

· Under the FRE, could potentially have been considered a declaration against interest under 804(b)(3) to admit even without her testimony – Sylvia’s interests implicated as a potential accomplice

· Though concerns that not really against interest – trying to curry favor, Williamson issues

· Holding: The evidence was not admitted because although Silva was unavailable as a witness, she had not been subject to prior cross-examination.

· Rule: “Where testimonial evidence is at issue, the Sixth Amendment demands what the common law required: unavailability and prior opportunity for cross-examination.”

· Rather than applying Roberts to reverse Crawford’s conviction, Court created a new rule

· There were no particularized guarantees of trustworthiness, and reasons to actually doubt trustworthiness of the statements in question ( wouldn’t pass Roberts, must reverse conviction
· Why avoid Roberts?

· Court frustrated with inconsistent results generated under Roberts

· Felt that Roberts took the courts too far from the constitution

· Confrontation clause should be focused more on the process for guaranteeing reliability (prior cross, etc) than the actual reliability of the statement 

· Rule – if an out of court statement is testimonial, declarant must be produced at trial for cross examination, or if the declarant is shown to be unavailable, there must have been a prior opportunity for cross examination of the declarant on that statement ( need these or the statement can’t be admitted against the defendant

· Testimonial statements offered against the defendant are NOT admissible unless there’s a chance for cross, either at the trial itself or if the declarant is unavailable than at a prior time
4. Post-Crawford

· Steps of the analysis

· If a hearsay statement is offered against the defendant in a criminal trial

· Is the statement testimonial?

· If not ( admissible if there’s an exception to allow it

· If so ( step two

· If it’s testimonial, was there cross-examination at the time the statement was made or can the declarant now be produced for deferred cross?

· If so ( admissible

· If not ( excluded as a violation of constitutional confrontation rights
· Questions about “testimonial” - Admissibility of hearsay statements in confrontation clause situations now depends on their categorization as testimonial 

· But there is no real definition of “testimonial”

· Scalia said it applies “at a minimum to prior testimony at a preliminary hearing, before a grand jury, or a former trial; and to police interrogations”

· Possible but not definite testimonial statements – 

· Ex parte in-court testimony or its functional equivalent… or similar pretrial statements that declarants would reasonably expect to by used prosecutorially. 

· Extrajudicial statements…

· Statements that were made under circumstances which would lead an objective witness reasonably to believe that the statements would be available for use at a later trial

· On scene investigations and identifications – prob not testimonial, People v. Diaz

· But if declarant is unavailable ( inadmissible anyway b/c no chance for prior cross

· On scene statement to police by a domestic violence victim who chooses not to testify?

· 911 calls – prob not testimonial, still undecided
· Look to formal circumstances, whether statements are signed, indications and recognition that the statement will be used for purposes of prosecution 

· Testimonial from whose perspective?

· Perspective of the declarant – used in most hearsay analyses

· Perspective of the questioner, receiver of the statement

· But concerned about listener’s prosecution/litigation motives

· Perspective of an objective witness – 3rd party hypothetical observer

· Consider the values and policies that we are trying to protect through the confrontation clause in defining the scope of testimonial

· And if statement is not testimonial, what standard applies?

· Maybe still apply Roberts, but it was thoroughly criticized

· Let the states figure it out? 

· Questions about cross-examination

· What sort of opportunity to cross is sufficient? 

· Deferred cross until trial seems ok

· Available declarant with subsequent cross examination seems to satisfy the confrontation clause requirements – California v. Green
· Acceptable prior opportunities 

· Preliminary hearings – with representation and cross

· Prior testimony at the same trial, as long as cross wasn’t limited by the judge for some reason

· Depositions might be ok – if there was real cross done

· What if there was prior opportunity but it wasn’t taken?

· Questions about “unavailable”

· Prosecution needs to make a substantial good faith effort to find declarant, bring declarant to court so defendant can confront declarant 

· New Hearsay – what’s left after Crawford

· Idaho v. Wright, 1990 (pre-crawford case, but what would happen to this now?)
· Dealing with admissibility of statements of children victims of sexual abuse against defendant. Trying to get it in through the catchall exception
· Concerns about corroborating evidence – lower court considered evidence outside the statement to admit the statements themselves
· Supreme Court opinion

· Criticized the use of corroborative evidence to establish reliability

· Outside corroboration doesn’t really relate to the circumstances in which the statement was made. Goes to reliability of the contents of the statement, but not the reliability of the statement itself

· Look for proof of reliability of statement at time it was made – like excited utterance corroboration – try to stay as internal to statement as possible

· Majority wanted to look to:

· Language choice and statements consistent with age appropriate response to traumas like this

· Concerned with the doctor’s use of leading questions, and missing notes

· 2 part analysis

· Did statement fit within a firmly rooted exception, coming with presumptive indicia of reliability? No

· As new hearsay/using the catchall exception, were there sufficient indicia of reliability? Actually no.

· Concerns about coaching, using only outside corroboration, concerns about the child’s own statements undermined the indicia that were put forward

· Particularized guarantees of trustworthiness must be shown from the totality of the circumstances, but only circumstances immediately surrounding the statement

· 2 important lessons from Wright

· Out of court statement can satisfy evidentiary law requirements and still fail the confrontation clause requirements

· In some jurisdictions, as a matter of application of the rules, corroboration outside the statement may be sufficient for the rules, but as a constitutional issue, corroboration must come from inside the statement

· Not sure where this would have come out post-Crawford, depends on whether statements were deemed testimonial

5. Reversing the issue – what happens when hearsay is offered by the defendant against the gov’t in a crim case?

· Chambers v. Mississippi, 1973

· Chambers accused of shooting a police offers. But 3rd party told a friend that he had done it, and then gave subsequent statements to the defense investigators and lawyers

· Called by the defense to testify – clearly statements against interest

· Admissible statements?

· Statements against interest, probably not given to curry favor

· Problems – declarant wasn’t unavailable, came to court and repeated the story

· And in Miss. At the time of the trial, calling him meant that the defense vouched for his in court statements

· Mississippi evidence rule was properly applied to exclude them

· Supreme Court analysis - Relied on the 5th and 6th amendments rather than state evidence rule

· Due process, and compulsory process for obtaining witnesses

· Held that state rule could NOT be used to defeat the due process owed to the defendant

· So hearsay rule could not be used to block the out of court statements – admitting them was an element of due process

· Need to let the out of court inconsistent statements in as substantive evidence

· State rule of evidence could not be used to defeat Chambers’s right to offer the admission
VI. Relevance revisited: 397-448. Problems 5A, 5B 5C, 5D, 5J, 5K, 5P, 5Q. 2F 
1. Introduction

· Article 4 of the FRE deals with relevance and all the relevance principles

· Rules 404-415 govern specific admissions or exclusion of otherwise relevant evidence

· Some rules seem designed precisely to exclude certain things from the factfinder’s consideration, other rules seem designed to bring the same evidence directly into consideration

· The character rules are motivated by a desire to limit the prejudicial impact of character evidence

· Many of the other exclusions are motivated by policy concerns

· Rules reflect policy judgments about what factfinders should or shouldn’t consider, and about what behavior outside of the courtroom we want to encourage (or at least not discourage) 

2. Character Evidence 

FRE 404. Character evidence not admissible to prove conduct; exceptions; other crimes.

(a) Character evidence generally. Evidence of a person’s character or trait of character is not admissible for the purpose of proving action on conformity therewith on a particular occasion, except:


      (1) Character of the accused. Evidence of a pertinent trait or character offered by an accused, or by the prosecution to rebut the same; or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under subdivision (a)(2), evidence of the same trait of character of the accused offered by the prosecution;


     (2) Character of alleged victim. Evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor;

 
     (3) Character of witness. Evidence of the character of a witness, as provided in rules 607, 608, and 609

· Basic rule – Character evidence is generally inadmissible for the purpose of proving actions in conformity with that character on a particular occasion 

· Can’t say that D has such a character trait so must have done such an action b/c such action would conform to such a character trait 
· Can’t say that someone did something “because they’re that type of person”

· Policy – don’t want cases being decided on character, rather than evidentiary, bases

· Character could be offered, used for too much…

· Definition of character – a person’s disposition or propensity to engage or not engage in various forms of conduct

· Focused more on general reputation, opinions of you, sometimes past actions

· What is not character evidence

· Social context evidence

· Mental status evidence

· Uses of character evidence

· Direct – when character is an actual issue/element of a charge

· Circumstantial – when character evidence is offered to prove that a person acted in accordance with his character or propensities on a particular occasion

· Generally prohibited, but there are exceptions in 404 and 413-415

· Impeachment or rehabilitation of a witness – 404(a)(3) always allows a party to introduce character evidence (to the extent allowed under 607, 608, 609) to impeach or rehabilitate the credibility of a witness

· Mechanics of Character Evidence – FRE 405

FRE 405. Methods of Proving Character.

(a) Reputation or opinion. In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry is allowable into relevant specific instances of conduct.
(b) Specific instances of conduct. In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person's conduct.

· Once character evidence is admissible, it can be offered as either opinion or reputation testimony

· If character evidence is admissible under 404 ( can always be introduced as opinion or reputation

· Need to establish a foundation for evidence admitted this way

· Opinion needs a more personal basis, reputation needs a more general basis

· On cross examination of a character witness, inquiry is allowable into relevant specific instances of conduct  

· And can’t cross beyond the scope of direct – only rebuttal traits that properly answer those brought into issue.

· Specific instances of conduct – also admissible when direct character evidence is allowed, when character is an essential element of the charge

· Character is a real element ( evidence about specific things a person has done can be used to prove such character traits

· Character of the Criminal Defendant 

· 404(a)(1) allows a criminal defendant to offer evidence of a pertinent trait, such as disposition to be honest or peaceable, as part of the defense

· Typically to prove that defendant was unlikely to have committed the charged crime

· Accused makes character an issue 

· By calling a character witness to give reputation or opinion testimony

· By asking a gov’t witness on cross examination to give opinion or reputation testimony, or discuss specific instances of conduct

· Accused does NOT make character an issue merely by taking the stand, providing background info or claiming self-defense

· Character evidence offered must still be relevant – only character traits that are pertinent are admissible

· Evidence of a law-abiding character is admissible in any criminal prosecution.

· Law abiding character generally relevant ( generally admissible (US v. Diaz)

· Even a lukewarm endorsement that witness had “heard nothing ill” of D has been admitted as relevant (Michelson v. US)

· If D testifies and his character for truthfulness is attacked by the government, he may offer evidence of his veracity under FRE 608(a) for purposes of rehabilitation even though the crime charged does not involve dishonesty.

· Once defendant makes character an issue, prosecution can call character witnesses in rebuttal to challenge the character defense
· Rebuttal witnesses can only provide opinion or reputation testimony during direct 

· May also cross the defendant’s character witnesses on specific instances of conduct

· Testimony limited to the aspects of character raised by the defense

· Prosecutor usually challenges defense character evidence by cross-examining the witnesses on specific instances of the defendant’s past conduct. 

· But in doing so, prosecutor can only inquire about prior conduct that is relevant to the trait of character about which the witness testified on direct

· Must stay within scope of direct

· Character of the Crime Victim

· 404(a)(2) allows a criminal defendant to introduce evidence of a pertinent character trait of the crime victim

· Can only offer opinion or reputation testimony

· Once accused raises victim’s character, prosecution can call character witnesses to rebut testimony about the victim, or offer proof of defendant’s manifestation of same traits

· Ex: in a homicide prosecution, if D introduced evidence that victim was the aggressor (even without other evidence of V’s character), P can offer evidence of V’s peaceable character or of D’s aggressive character 

· Character Evidence used for other purposes – 404(b)
FRE 404(b). Other crimes, wrongs, or acts.

Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.

· General rule – 404(b) allows evidence of prior crimes, wrongs, or acts to be offered (subject to 403 constraints) for proof of certain tangential matters

· Can’t use the evidence to prove character to then prove conformity with such character, but can use the evidence to prove things like motive, opportunity, intent, etc

· Like out of court statements which are inadmissible for certain things but admissible for others…

· Effect – limits the inadmissibility presumption to conformity uses, provides a big exception to the general prohibition of using character evidence at all

· Most frequently used in crim cases, but available in civil cases also
· The rule does not necessarily require that the prior act be similar to the charged crime
· Proving prior crimes or wrongs

· Most certain way to prove prior crime is w/ evidence of a criminal conviction, whether based on a verdict of a guilty plea. 

· But can be proved w/o a conviction and even where prosecution would be barred by grant of immunity or the running of the statute of limitations. 

· Involvement in a prior crime can be proved w/ evidence of an acquittal because an acquittal establishes only the presence of reasonable doubt rather than a specific determination that the defendant was not involved in the earlier crime.

· Evidence of arrests or charges is generally not admissible to prove crimes or misconduct because such evidence by itself is insufficient to establish that underlying conduct occurred.

· Huddleston v. US, 1988: Standard of proof for prior bad acts 
· Supreme Court approved a standard of proof requiring only evidence sufficient to support a jury finding by a preponderance of the evidence that the wrongful conduct occurred.

· Question whether prior misconduct occurred is ultimately resolved by the jury under FRE 104(b), with the trial court retaining discretion to remove the question if the evidence falls short of establishing this fact by a preponderance.

· Judge only makes a threshold decision whether evidence is probative of a material issue other than character

· Here, judge had to decide whether there was sufficient evidence that a reasonable jury could find by a preponderance that tvs were stolen and that D knew that

· Rules do NOT require a preliminary finding that the gov’t proved the prior act by a preponderance. The jury will have to conclude by a preponderance that the act occurred and then they can use that evidence to determine whether the current charged crime was proved beyond a reasonable doubt
· The judge’s analysis - Admissibility decision for evidence of prior similar crimes offered to prove tangential issues starts w/ judge’s determination of whether evidence is offered for a proper purpose (improper purpose would be proving character to prove propensity) according to a sufficiency standard. Judge then approaches question whether the evidence has probative value for the proper purpose that outweighs the prejudicial value of an improper purpose. So judge considers:

· Is evidence offered for a proper purpose?

· Is it relevant for that purpose?

· Is its probable probative weight outweighed by the risk of unfair prejudice

· What limiting instructions should be offered? 

· Notice requirement – FRE 404(b) requires that the prosecution, on request by an accused, provide pretrial notice of any event it intends to introduce under FRE 404(b).

· Required unless good cause for excusing it is shown

· Instructing jury – particularly in criminal cases, an instruction should normally be given as to the limited purpose for which the evidence has been admitted, and in some circumstances failure to give such a limiting instruction is plain error.

· Discretion to exclude prior wrongs – Concerns raised by Huddleston standard are mitigated by careful application of FRE 403.

· Proponent of 404(b) evidence has the burden of identifying a relevant purpose that does not involve the prohibited inference from character to conduct.

· And where proponent satisfies all 404(b) requirements, evidence can still be excluded under 403. 

· Factors to consider in balancing 403 against 404:

· Extent to which point to be proved is disputed

· The adequacy of proof of the prior misconduct

· Probative force of the evidence

· Proponent’s need for the evidence

· Availability of less prejudicial proof (including admissions and stipulations)

· Inflammatory or prejudicial effect

· Similarity to the charged crime

· Effectiveness of limiting instructions

· Extent to which prior act evidence prolongs proceedings

· The other purposes for which character evidence, prior crimes evidence can be used:

· Motive – Prior crimes can be used to prove motive, and they need not be similar to charged offense, as long as they do prove relevant motive

· Ex: can use evidence of D’s expensive drug habit to prove motive for a financial crime, such as bank robbery (US v. Saniti)

· Opportunity – Prior act evidence may demonstrate that the defendant was in the vicinity of the crime at the time it was committed, had access to some crucial instrumentality, or had the necessary knowledge, familiarity, or experience to commit the crime. 

· Motive and opportunity frequently translate into evidence of skill or capacity to do crim acts charged

· Ex: fact that defendant had just escaped from prison admissible to establish his presence in the vicinity of where a car was stolen (US v. Stover).

· Intent – Prior crimes are sometime highly probative on the issue of intent
· Ex: in the prosecution of a prisoner for possessing objects designed or intended for use in escape, proof of involvement in prior escapes was held admissible to show defendant’s state of mind in possessing such objects (US v. Archer).

· Courts generally allow prior crimes to prove intent only where intent is a genuine issue in the case, as in cases where defendant denies acting with wrongful intent. Because prosecutor could argue that virtually any prior crime or wrong is relevant in proving a defendant’s criminal intent, and that would destroy exclusionary purpose of the rule

· Ex: in a prosecution for car theft, the claim that defendant only “borrowed the automobile” made his intent a “material” issue, and evidence of a prior conviction for car theft was properly admitted (US v. Dudley)

· Preparation – evidence of a prior crime can be used to show preparation for the charged crime

· Ex: in prosecution for attempted bank robbery, proof that the day before the attempted robbery D stole a car to use as the getaway vehicle would be admissible 

· Plan – Prior crime evidence is often relevant in proving plan.

· Ex: when defendant is charged with conspiracy to import illegal drugs, evidence that he had attempted to bribe customs agents and incorporate them into his criminal enterprise would be admissible as evidence of plan

· Knowledge – Prior crime evidence is often used to prove knowledge. 

· Ex: if defendant is charged with passing counterfeit currency, and he denies knowing it was counterfeit, the fact that he was previously convicted of selling counterfeit currency could be admitted to prove knowledge.

· Identity – Using prior crimes to prove identity overlaps with several other categories. Proof of motive, knowledge, opportunity, intent, plan, and preparation may all tend to identify defendant as the perpetrator of a crime. 

· Identity category usually used to admit prior crimes by the defendant that were performed with a distinctive modus operandi (signature crimes) that identify him as the person who committed the charged crime (assuming it was committed in the same distinctive way).

· Need to show a “singular strong resemblance” to the charged offense, similarities that are sufficiently idiosyncratic to permit an inference of a pattern

· Absence of mistake or accident – Proving prior crimes or acts is sometimes used as a way of rebutting a claim by defendant that the charged crime was an accident or mistake. 

· Ex: in a case where defendant was charged with unlawful receipt of child pornography, defendant claimed that he ordered the pornography by mistake and did not realize that it contained pictures of underage children. To rebut this claim, the government was allowed to prove that defendant possessed other child pornography (US v. Dornhofer).

· Blended or Connected Crimes – evidence of other crimes may be admissible if they tend to incidentally involve or explain the current charge

· Ex: D’s charged with interstate transportation of a stolen car ( can admit evidence that D robbed a bank and stole the car as a getaway car, part of that plan… 

· Unlisted purposes – but still acceptable tangential uses of character/prior crimes evidence

· Proving context – Sometimes in the course of proving the charged crime, it is necessary for the prosecutor to present proof of other crimes to provide background or context critical to an understanding of the facts surrounding the charged offense. Evidence necessary for a full understanding or to bridge a chronological gain in the government’s proof may be admitted under FRE 404(b).

· Other crime evidence must be necessary to the jury’s understanding of the charged crime or to avoid presentation of a time sequences with puzzling gaps in it.

· Crimes “inextricably intertwined” – For example, proof that a defendant sold contraband requires proof of possession. The better view is that crimes offered because they are “inextricably intertwined” are still subject to FRE 403.

· To rebut insanity defense – Prior crimes evidence may be a revealing indication of a defendant’s mental process and ability to orchestrate a crime.

· To show consciousness of guilt – For example, an attempt to escape or to bribe the arresting officer may be introduced to show the defendant’s consciousness of guilt.

· To contradict defendant’s testimony – Prior bad act evidence may be allowed to correct an inaccurate statement or misleading suggestion made by defendant in his testimony. For example, if a defendant falsely claims never to have been arrested or convicted before, the prosecutor will be allowed to rebut such a statement by showing his prior convictions.

· Direct Character Evidence – Generally Admissible when Character is an element of charge, claim or defense
· Connected to 405(b) – which changes the mechanics of character in such a case…

· Form of proof - In cases in which character is an essential element of a charge, claim, or defense, character may be proved not only by reputation and opinion evidence but also by specific instances of that person’s conduct.      

· In Criminal Cases – rarely an element of a crim charge or defense, but…

· Ex: recklessness as a character trait is not an essential element of reckless driving (State v. Demeritt) 

· Entrapment defense – D’s character may be an element of an entrapment defense, at least in jurisdictions adopting a subjective test of entrapment that focuses on whether the defendant was “predisposed” to commit such a crime rather than an objective standard focusing on the extent of government misconduct.

· Habitual offender – D’s character may be an element under charges under statutes imposing enhanced penalties on persons found to be “habitual offenders.” More accurate to regard such statutes as merely requiring proof of a requisite number of prior convictions rather than proof of the defendant’s character.  

· Ex-felon in possession – Statutes prohibiting ex-felons from possessing firearms allow proof of the prior felony convictions as an element of the charge, but again the defendant’s character is not really at issue.

· And under Old Chief, felony details can be stipulated

· Civil Cases

· Negligent entrustment – P must prove D was negligent in entrusting an instrumentality to a 3rd person or in hiring or failing to supervise or control a person having dangerous propensities. Untrustworthy character of that 3rd person is an element of the claim and must be proven in order to establish that the defendant’s conduct was negligent.

· Defamation – If truth is asserted as a defense, P’s character may be an element of that defense. Character is only an element when the allegedly defamatory statement attacks the P’s character and truth is asserted as a defense. 

· Wrongful death – In wrongful death cases, the character of the decedent is often viewed as an element of damages. 

· Child custody – Character is most commonly an issue b/c fitness or character of each parent for good parenting is a central issue and is viewed as an element of each party’s claim.

3. Evidence of Habit or Routine Practice

FRE 406   


Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice. 

· General rule – can use habit evidence to prove actions in conformity with the habit

· The fact that someone did something before is seen as relevant to show whether the person did the particular thing on a particular, later occasion

· Different from using actions to prove character or character to prove actions…

· Definition of Habit - Three criteria used to distinguish habit from character (which is a more general concept with moral overtones):
· Specificity of behavior 

· Regularity of behavior

· The degree to which the behavior is automatic or unreflexive

· Don’t read too broadly – need behavior that’s effectively nonvolitional, reflexive, semi-automatic 

· Methods of Proving Habit

· Sufficient instances – Need a large enough sample to establish a pattern of behavior and a sufficient uniformity of response. 

· Court decides under 104(a) whether the witness can describe enough instances to show habit. 

· Opinion – Most modern courts allow habit to be proven by opinion testimony, provided the witness has an adequate basis of personal knowledge.

· Organizational Routine 

· Easier to prove organizational routine. Courts have admitted warrant service procedures of the Immigration and Naturalization Service, insurance company practices in waving policy requirements, and mechanics of mailing practices. 

· Can rely on established policies of the org…

· But witness needs personal knowledge of all the elements of an organization’s routine – as does the actor?
4. Evidence of Subsequent Remedial Measures
FRE 407   


When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in the product, a defect in the product’s design, or a need for a warning or instruction. This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility or precautionary measures, if controverted, or impeached.

· General Rule – broad exclusionary rule blocking evidence of any subsequent remedial measure if offered to prove the critical negligence or liability issues…

· Rationale – to avoid discouraging efforts to make things better. 

· Don’t want to discourage people from taking remedial measures out of fear of what those steps might prove during related litigation 

· Don’t want organizations to let liability concerns prevent changes in policy that will prevent future incidents

· Limitation – rule does NOT apply to product liability cases

· Exceptions:
· Impeachment – Proof of postaccident modifications is admissible if it tends to refute testimony by a defending party that the machine or premises in question has a particular safety feature, or that certain procedure are always followed.

· Ex: if D is asked on cross whether he thinks he had taken all reasonable safety precautions and answers yes, any subsequent remedial measure he did take can be seen as contradicting his answer

· Except that most courts have held that subsequent measure evidence is NOT admissible for impeachment if offered for the “simple contradiction of a defense witness’s testimony”

· Feasibility – Admissible if it tends to refute evidence offered by the defending party that it would have been impossible or impractical to make a particular change that would prevent similar accidents.

· But can only use this exception if feasibility has been made an issue

· And there are arguments over the definitions of “feasibility” and “controverted”

· Other purposes – ownership, control

· Tuer v. McDonald

· Tuer’s husband died, and she sued for medical malpractice b/c hospital had taken him off his medicine in preparation for surgery and didn’t restart drug when surgery was delayed. He died of a heart attack while waiting for the procedure

· Evidentiary question – admissibility of the fact that the hospital changed it’s protocol after his death – adopted a policy of restarting and restopping drug if surgery is delayed

· What was the holding here???
5. Evidence of Civil Settlement Offers and Negotiation 

FRE 408   


Evidence of (1) furnishing of offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount. Evidence of conduct or statements made in compromise negotiations is likewise not admissible. This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations. This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.  

· General Rule – evidence of civil settlement offers or negotiations is not admissible to prove liability or invalidity of the disputed claims in question.

·  Does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations. 

· Also does not require exclusion when the evidence is offered for another purpose, such as [1] proving bias or prejudice of a W, [2] rebutting a contention of undue delay, or [3] proving an effort to obstruct a criminal investigation or prosecution.

· Rationale—public policy.  System would grind to a halt if parties would not be able to risk negotiating b/c what they said or did in trying to settle were later provable if the attempt to settle failed.

· Want to encourage non-trial dispositions of claims, but people won’t enter into negotiations if conversations could potentially be used against them

· Ex: If driver in a car accident sues D, who hit driver & passenger,  but passenger settles, D cannot cross examine passenger about the settlement under 408, except that could come in under 408(d) bias.

· Ex: If one drinking buddy takes an unprovoked swing at another & crim. battery charges are filed, an offer by the slugger to pay medical expenses can be admitted against him in the criminal action under 09, but not 408 in a civil case.

· Limitations:

· Principles don’t apply if a party to a settlement agreement sues to enforce it, or a defending party seeks to dismiss a claim on ground that it was settled

· Principles only apply to statements made during negotiations that fail

· Principles apply to 3rd party settlements 

· Principles only apply to evidence concerning claims that are actually disputed, and where the dispute concerns the validity or amount of the claim

· If there’s no real dispute as to validity or amount of the claim ( offer to compromise isn’t a problem ( evidence can be admitted for whatever…

· Exceptions

· Proving Bias – if a party has settled with a nonparty who testifies as a witness, point may be explored on cross if it bears on witness bias

· Refuting a claim of undue delay

· Impeachment – exclusionary principle may apply in a situation where a party who has negotiated a case later testifies in a manner inconsistent with statements made during negotiations
6. Evidence of Payment of Medical Expenses

FRE 409   


Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability.

· General rule – proof that a party paid the medical expenses of another is inadmissible when offered to show that party was liable for the injury 

· Principle does NOT apply to statements made by the party who pays such expenses – prob an admission

7. Evidence of Criminal Pleas and Plea Bargaining

Rule 410. Inadmissibility of Pleas, Plea Discussions, and Related Statements

Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:

(1) a plea of guilty which was later withdrawn;

(2) a plea of nolo contendere;

(3) any statement made in the course of any proceedings under Rule 11 of the Federal Rules of Criminal Procedure or comparable state procedure regarding either of the foregoing pleas; or

(4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.

However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel.

· General Rule – Except as otherwise provided in the rule, evidence of the selected pleas is not, in any crim or civ proceeding, admissible against the D who made the plea or participated in plea discussions
· Withdrawn Pleas – When a plea is withdrawn and the case goes to trial, the plea and the plea bargain themselves are excludable.

· Nolo Pleas – Pleas of nolo contendere (“no contest”) may be entered only by court permission. Nolo pleas are excludable from later civil litigation.

· Plea Bargaining Statements – FRE 410(3) allows the defendant to exclude statements made during “plea discussions” that involve “an attorney for the prosecuting authority,” and this principle applies when a defendant and her lawyer talk to prosecutors in private, and also when a defendant formally enters her plea in court proceedings when the judge may ask the defendant to describe her role in the charged offense. 

· Statements to police – generally not excludable as attempts to engage in plea bargaining.

· Two-tiered standard – If statements by law enforcement agents make the defendant think negotiations can proceed, an if that belief is reasonable under the circumstances, then even statements to law enforcement agents should be excluded under FRE 410.

· Exceptions: Permissible Uses of Plea Bargaining Statements

· Completeness – FRE 410 makes an exception for the rare situation in which the defendant offers his own plea bargaining statement (which might be admissible if it qualified as a prior consistent statement or fit another hearsay exception), in which case the prosecutor can offer a related statement that “ought in fairness” to be considered with what the defendant offers. 

· Perjury – FRE 410 allows the use of plea bargaining statements by the defendant in trials for perjury or false statement.

· Impeachment – The is no exception authorizing use of plea bargaining statements to impeach.

· US v. Mezzanetto, 1995: Supreme Court held that the accused can waive the bar against the impeachment use of plea bargaining statements by signing a plea bargain containing a wavier clause.

8. Evidence of Liability Insurance

Rule 411. Liability Insurance

Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully. This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.

· General Rule – proof of liability insurance cannot be used to show negligence or other wrongful conduct

· Exceptions – proof of liability insurance may be used to show other things

· Agency, ownership, control – Proof of coverage is admissible when it tends to show such points b/c purchase of liability coverage for a car, machine, or premises obviously indicates that the purchaser has an interest in the thing in question..

· Impeachment – When investigator or adjusters testify to the substance of eyewitness statements, or when written proof is offered in which investigators or adjustors played a role, their connection with liability carriers may be shown when it bears on the basis in their testimony or the possible accuracy of their written work.
9. Evidence in Sexual Assault Cases

· Federal Rape Shield Statute (FRE 412) – sharply limits admissibility of evidence of victim’s sexual history or sexual predispositions  ( evidence of prior sexual behavior is generally inadmissible
Rule 412. Sex Offense Cases; Relevance of Alleged Victim's Past Sexual Behavior or Alleged Sexual Predisposition

(a) Evidence generally inadmissible.

The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c):

(1) Evidence offered to prove that any alleged victim engaged in other sexual behavior.

(2) Evidence offered to prove any alleged victim's sexual predisposition.

(b) Exceptions.

(1) In a criminal case, the following evidence is admissible, if otherwise admissible under these rules:

(A) evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury, or other physical evidence;

(B) evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; and

(C) evidence the exclusion of which would violate the constitutional rights of the defendant.

(2) In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party.  Evidence of an alleged victim's reputation is admissible only if it has been placed in controversy by the alleged victim.

(c) Procedure to determine admissibility.

(1) A party intending to offer evidence under subdivision (b) must --

(A) file a written motion at least 14 days before trial specifically describing the evidence and stating the purpose for which it is offered unless the court, for good cause requires a different time for filing or permits filing during trial; and

(B) serve the motion on all parties and notify the alleged victim or, when appropriate, the alleged victim's guardian or representative.

(2) Before admitting evidence under this rule the court must conduct a hearing in camera and afford the victim and parties a right to attend and be heard.  The motion, related papers, and the record of the hearing must be sealed and remain under seal unless the court orders otherwise.

· Policy – don’t want the jury to implicitly create a picture of sexual character and rule on a conformity/propensity theory

· Also consider the potentially prejudicial sensitivity of these issues

· Acknowledge the difficulties in prosecuting these cases fairly

· Subject to 4 exceptions – evidence of victim’s sexual history admissible when:

· Proving alternative source of semen or injury. Allowed to prove sexual behavior of the victim in order to show that some 3rd person was the source of the semen, injury, or other physical consequences of the alleged sexual conduct. 

· Prior sexual behavior with accused. Allowed when offered on the issue of consent. 

· Constitutionally required to be admitted. Under the 6th amendment guarantees of confrontation and compulsory process, defendants sometimes have a constitutional right to introduce exculpatory evidence even when it is inadmissible as a matter of evidence law.

· Olden v. Kentucky, 1988 - Reversible error to refuse to allow defendant to ask complainant whether she claimed rape in order to preserve her relationship with her boyfriend with whom she was cohabiting. 

· Civil cases. Allows evidence to prove sexual behavior or sexual predisposition of any alleged victim when “its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party” and such evidence “is otherwise admissible” under the rules of evidence. Normally such proof will be in the form of specific instances of conduct. 
· Rule specifically prohibits evidence of the alleged victim’s reputation unless it has been placed in controversy by her.

· If the probative value substantially outweighs the danger of harm to the victim and possibility of unfair prejudice to any party, it can be admitted

· But close decisions still rule for exclusion

· Particularly important option for sexual harassment suits

· Process – how this evidence can be offered/used if admissible

· Notice of intent to offer – At least 14 days before trial, a party seeking to offer evidence under one of the four exceptions in FRE 412(b) must file and serve on all parties a motion specifically describing the evidence and stating the purpose for which it is offered. 

· Hearing in camera – before admitting evidence under FRE 404(a), the court is required to conduct a hearing to determine whether the evidence qualifies under one of the exceptions. The victim and parties must be afforded a right to attend and be heard. All papers and records relating to the hearing are required to be sealed and to remain under seal until the court orders otherwise.

· The balancing test requires the proponent of the evidence to convince the court that the probative value outweighs the risks of harm. 

· Most statutes hold that rape shields block using proof of victim’s homosexuality as a factor

· Similar Crimes by Defendant in Sexual Assault and Molestation Cases
Rule 413. Evidence of Similar Crimes in Sexual Assault Cases

(a) In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant's commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.

(b) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.

(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.

(d) For purposes of this rule and Rule 415, "offense of sexual assault" means a crime under Federal law or the law of a State (as defined in section 513 of title 18, United States Code) that involved-- 

(1) any conduct proscribed by chapter 109A of title 18, United States Code;

(2) contact, without consent, between any part of the defendant's body or an object and the genitals or anus of another person;

(3) contact, without consent, between the genitals or anus of the defendant and any part of another person's body;

(4) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on another person; or

(5) an attempt or conspiracy to engage in conduct described in paragraphs (1)-(4).

Rule 414. Evidence of Similar Crimes in Child Molestation Cases

(a)  In a criminal case in which the defendant  is accused of an offense of child molestation, evidence of the defendant's commission of another offense or offenses of child molestation is admissible, and may be considered for its bearing on any matter to which it is relevant.

(b) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.

(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.

(d) For purposes of this rule and Rule 415, "child" means a person below the age of fourteen, and "offense of child molestation" means a crime under Federal law or the law of a State (as defined in section 513 of title 18, United States Code) that involved-- 

(1) any conduct proscribed by chapter 109A of title 18, United States Code, that was committed in relation to a child;

(2) any conduct proscribed by chapter 110 of title 18, United States Code;

(3) contact between any part of the defendant's body or an object and the genitals or anus of a child;

(4) contact between the genitals or anus of the defendant and any part of the body of a child;

(5) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on a child; or

(6) an attempt or conspiracy to engage in conduct described in paragraphs (1)-(5).

Rule 415. Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation

(a) In a civil case in which a claim for damages or other relief is predicated on a party's alleged commission of conduct constituting an offense of sexual assault or child molestation, evidence of that party's commission of another offense or offenses of sexual assault or child molestation is admissible and may be considered as provided in Rule 413 and Rule 414 of these rules.

(b) A party who intends to offer evidence under this Rule shall disclose the evidence to the party against whom it will be offered, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.

(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.

· FRE 413 – admits that evidence of the defendant’s commission of another sexual assault is now admissible in a criminal case where the D is accused of sexual assault.

· Admitting defendant’s prior actions, not victims

· Evidence is admissible for its bearing on any matter of relevance – including propensity and conformity?

· Some think it just expands the nonexhaustive list in 404(b), others think it allows propensity evidence that contradicts the presumptive exclusion of 404(a)

· FRE 414 - admits evidence of the defendant’s commission of a prior offense of child molestation.

· FRE 415 - admits such evidence in civil cases “for damages or other relief” predicated on a party’s commission of an offense of sexual assault or child molestation.

· Policy Considerations - Such use of character evidence conflicts with the policy of 404(a), which generally prohibits the use of character evidence “to prove action in conformity therewith on a particular occasion.” Such use also extends beyond FRE 404(b), which permits evidence of prior offenses only to prove narrow points such as the actor’s motive, intent, or plan but not to prove his character in order to show action in conformity therewith. FRE 413-415 thus amount to an implicit amendment of FRE 404.

· But it’s thought that committing a sexual offense in the past makes a person more likely to commit it again – that these actions are particularly strong indications of character and propensity

· Except that studies have shown no higher rate of recidivism than with other crimes

· The legislative history makes clear that FRE 403 was intended to still apply, limit the use of character evidence if needed
· If FRE 413-415 are given the same construction as FRE 404(b), the ultimate question of where the prior offense was in fact committed would be for the jury under FRE 104(b). But since evidence under FRE 413-415 is admitted to show a defendant’s propensity (which 404(b) expressly forbids), arguably more safeguards are needed and the determination should be one for the court under FRE 104(a).
VII. Privilege: 757-830. Problems 12A, 12B 12C, 12F, 12G, 12H.

1. Introduction

· General Definition – privileges give special treatment, via a cloak of secrecy, to a variety of confidential communications. Information conveyed in a privileged communication cannot be brought into a trial and cannot be a subject for discovery even though the statement is relevant.

· Protecting information from compelled disclosure in court or a court proceeding 

· Privilege is thrown up between the official compulsion and the information at issue

· Basic issues – did communication take place within relationship required for privilege? Was it confidential? Who is entitled to claim privilege? Has proponent waived its benefit by acting in ways that destroyed confidentiality it’s meant to provide? 
Rule 501. General Rule on Privileges.
Except as otherwise required by the Constitution of the United States or provided by Act of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person, government, State or political subdivision thereof shall be governed by the principles of the common law as they might be interpreted  by the courts of the United States in the light of reason and experience. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the privilege of a witness, person, government, State, or political subdivision thereof shall be determined in accordance with State law.

· Mechanics/History of the rule:

· Only provision in the FRE that deals w/ privilege
· SC originally proposed 13 enumerated provisions
· A general rule, 9 specific privileges, 3 procedural rules.  
· Congress rejected, substituting Rule 501,  leaving the law of privilege unchanged
· Different from other rules – intended to promote policies external to the goals of a trial
· Most others (but not all) are designed to enhance the search for truth, fact-finding process within the trial
· Privileges actually hinder those goals by excluding relevant, reliable, and frequently probative evidence
· Policy rationales
· Utilitarian or  instrumental justification - If you want clients to speak to lawyers, patients to therapists, or  penitents to the clergy, provide them encouragement by recognizing a privilege for those communications

· Notion of privacy – recognition that the state should not intrude on certain personal relationships
· Trying to keep the relationships that generate privileges free from the concern of subsequent litigation

· Procedural Issues

· Burden of proof – The party claiming the privilege has the burden of establishing that the privilege applies

· Ex: client claiming priv must prove that purpose of the communication was to facilitate the delivery of professional legal services.

· Method of proof – in camera inspections 

· As a matter of federal common law, that the trial judge can review allegedly privileged communications to determine whether they fell within the crime-fraud exception to  the attorney-client privilege. US v. Zolin (US 1989)

· Only the holder may waive a privilege 

· Choice of law issue – part of the rule, state privilege law may control in civil actions w/ respect to an element of the claim or defense as to which the state law supplies the rule of decision 

· Appeals – interlocutory appeals more available for privilege questions, because once the allegedly privileged material is revealed, there’s no way to take it back

· Limitations of privilege – really only protects the selected communications
· Privilege does not prevent compelled disclosure either during discovery or at trial of relevant facts known to client, general information

· But protects the statements of the specific communication

2. Attorney-client privilege – protects against the introduction of confidential communications between clients and lawyers.

· Requirements – there must be a genuine lawyer-client relationship, the client must have a reasonable expectation of privacy in the communication, the client must have preserved the confidentiality of the communication after making it, the topic of the communication must be connected with obtaining legal counsel, and the topic must not involve the planning of a crime.

· Policy rationale – AC privilege meant to encourage and protect socially valuable communications between people and lawyers

· Fear that without a privilege, clients would be deterred from seeking legal assistance in the first instance or at least inhibited from making full and candid disclosure of the relevant facts bearing upon their case

· Intended to permit clients to receive informed legal advice &  effective representation, which depends on “full & frank communication between attorneys &  their clients.” Upjohn
· AC privilege v. Professional Responsibility rules of confidentiality

· Model Rule 1.6(a) Lawyers “shall not  reveal information relating to representation of a client,” with only two narrow exceptions.   

· Privilege is limited to communications; ethical rule covers all information obtain as  a result of the representation.  

· Evidentiary privilege applies only in legal  proceedings; the ethical rule applies always    

· Confidentiality is broader, covers info that might have to be disclosed if compelled but can’t be disclosed voluntarily 

· AC privilege v. Work Product Privilege

· WP generally protects a broader range of materials – all materials prepared in anticipation of a trial, not just direct communications between A and C

· But may be overcome more easily – if party seeking discovery shows that it has a “substantial need” for the materials and is unable, without “undue hardship” to obtain a substantial equivalent

· Claiming the Privilege 

· Holder of the priv is the client, and not the attorney ( only client has right to invoke and waive priv, but A may do it on behalf of C if needed

· Can’t punish the client for lawyer’s mistakes

· Unless there’s proof that C acquiesced, courts won’t really find that lawyer’s breach of confidentiality should punish client 

· The attorney-client privilege is not self-enforcing. It must be asserted at each stage of a proceeding where privileged evidence is sought or it is waived.

· The lawyer has an ethical obligation to advise the client of the existence of the privilege and to claim it when necessary to protect the interests of the client.

· Burden: The burden of establishing the existence of the privilege rests on the claimant.

· If a party seeking to offer otherwise privileged evidence claims it falls within an exception, that party has the burden of showing that the exception applies. 

· Attorney invoking the privilege has to prove the existence of the privilege by a prima facie standard

· Attorney seeking to break the privilege has the burden of proving why it should be broken, also by a prima facie standard

· The existence of a privilege is a preliminary question for the court under FRE 104(a).

· Duration – Federal AC privilege survives client’s death. Swidler & Berline v. US

· Policy – recognition of posthumous disclosure might still chill communication 

· Exception – where there’s a dispute in which rival parties each make a claim based on actions of the deceased client ( no privilege

· General framework for analysis

· Look to the circumstances of the communication – especially the presence of 3rd parties

· Look to the contents of the communication

· Look for observations that might serve as part of the communication

· Look at the parties to the communication 

· Waiver of the AC privilege – if a communication is voluntarily disclosed, and disclosure is not itself privileged ( disclosure waives privilege

· AC priv is waived by C’s voluntary disclosure or consent to disclosure of any significant part of the privileged communication or matter in a nonprivileged setting

· But C is holder of priv, so A can’t waive it over C’s objections

· If C fails to object to disclosure of privileged info by A ( C impliedly consents

· Inadvertent Disclosure – sort of an accidental waiver situation to some courts

· Authority to waive – Clients may waive privilege voluntarily, on purpose or inadvertently through conduct that was insufficiently careful

· Deliberate waiver of confidentiality by an attorney without permission of attorney does not bund the client

· Though some courts have held that inadvertent non-permitted waivers by the lawyer may bind the client

· Client pays for lawyer’s negligence.

· Scope of waiver – The fairer approach is to limit the scope of waiver by inadvertent disclosure to the material already disclosed, and this view is adopted by most court, although a few apply a stricter standard.

· Elements of the AC Privilege

· Client - A “client” is a person, organization, or entity that receives professional legal services from a lawyer or consults a lawyer for the purpose of obtaining such services
· Client needs a reasonable basis for believing he’s speaking with a lawyer 

· Lawyer - A “lawyer” is a person authorized to practice law in any jurisdiction, domestic or foreign, as well as any person reasonably believed by the client to be so authorized

· Privilege also covers representatives of lawyers (secretaries, clerks, paralegals, etc.) and outside experts employed to help the lawyer provide legal services, including accountants, doctors, appraisers, and similar experts.

· Experts – agents for the lawyers

· If retained for the  purpose of testifying at trial, privilege is waived.  

· Retained for the purpose of consultation, to provide the A w/ info needed to determine whether a scientific defense is feasible, for example - Varies by j’n. 

· Some hold that privilege covers communications made to an attorney by an expert retained for  the purpose of providing information necessary for proper representation.

· Others reject the extension to communications necessarily involving 3rd parties

· Confidential – AC priv applies only to confidential communications

· Communications made by C to A publicly, in the presence of outsiders or with intent that communication be disclosed later in a nonprivileged setting are NOT protected
· C has to take reasonable precautions to preserve privacy

· Confidentiality defined in terms of intent – C must intend that there be neither contemporaneous not subsequent disclosure to unprivileged third persons. 

· Intent is inferable from:

· Circumstances, including statements or behavior by the client bearing on desire for confidentiality

· Nature of communications

· Precautions taken, that would lead a reasonable person to conclude that confidentiality was intended

· Certain communications by their nature are deemed not confidential – courts generally hold that notification by the attorney to the client regarding the date of trial or other hearing is not confidential communication.

· Presence of Others

· The presence of known 3rd parties who are not representatives of client or lawyer or communicative intermediaries or experts hired to help the lawyer indicates that confidentiality was not intended. 

· If presence of 3rd party indicates that C’s actions are inconsistent with an intention of confidentiality ( no privilege

· A nurse, relative, or aide may attend the meeting if necessary to provide support to the client or otherwise facilitate the communication with the attorney. 

· If 3rd parties are necessary to legal consultation ( preserved privilege

· If insufficient justification is shown for their presence ( they may be viewed as outsiders ( destroy confidentiality.

· Eavesdroppers

· Old rule that protection is lost if communication is overheard by eavesdroppers no longer controls

· New rule – priv remains intact if C took reasonable precautions to maintain confidentiality.

· US v. Kovel

· “What is vital to the privilege is that the communication be made in confidence for the purpose of obtaining legal advice from the lawyer…”

· If the 3rd party is there just to provide moral support, even if not a necessary component to the communication it might not break privilege

· But be very careful in these situations – might be helpful to have the 3rd parties, but it risks a court finding that privilege has been waived

· Inadvertent Disclosure – 

· Courts are divided on whether the attorney-client privilege is lost by accidental or inadvertent disclosure

· 3 views:

· Strict view: Priv is waived by any unprivileged disclosure that is voluntary, even though made inadvertently and without intent to waive.

· Lenient view: Priv is waived only where the disclosing party actually intended to wave it. 

· Intermediate view: The question whether disclosure during discovery results in loss of privilege protection depends very much on the circumstances, and the issue should be resolved by looking mostly to three factors:

· The degree of care apparently exercised by the claimant

· The presence of extenuating circumstances, the most obvious being the press of massive discovery going forward under the pressure of deadlines, where even caution is producing documents is likely to generate occasional mistakes.

· The behavior of the privilege claimant in taking remedial steps after disclosing material

· Suburban Sew N Sweep v. Swiss Bernia – unintentional disclosures, accidental carelessness, here on the part of the litigants
· Client can be held to have waived a privilege by failing to take reasonable efforts to preserve confidentiality 
· But this is an extremely strict reading of things…

· And most courts apply a client-based analysis 

· Subsequent conscious disclosures will prob waive privilege

· Communication – AC priv applies only to confidential communications
· Priv applies only to the communication – not to the general information that is the subject of the communication

· Priv protects against revealing the statement that a person makes privately to her lawyer, it does NOT protect against revealing the information C knows, whether or not that info was communicated in privileged conversations

· If info can be developed in ways that do not involve reliance on a privileged communication ( priv doctrine has not effect

· C can’t be forced to testify to what he said to the lawyer, but can be questioned about the underlying info of the conversation 

· Did you tell your lawyer you stole the car ( objection, privilege

· Did you steal the car – allowed… 

· Form of communication

· Communications can be written or oral – typical communication

· May be nonverbal if behavior is intended as a substitute for communication – similar to hearsay analysis

· Observations by the attorney

· Priv can NOT be claimed to prevent A from testifying to observations about C’s appearance, dress, physical condition, demeanor or conduct, at least where such matters are generally observable by others – unless the conduct/behavior was really intended as an assertion
· Ex: Identification of a C’s photograph or handwriting is not privileged nor is identification of a client’s clothing, jewelry, briefcase, etc., accept where such items were an integral part of a confidential communication to the attorney

· Communication between who

· AC priv only applies to communications between A and C

· Definitely applies to C’s statements to A

· Most courts hold that priv applies to statements by A to C

· Such statements likely to be relevant only insofar as they reflect what C has said to A, so would undermine purpose of privilege to exclude A’s statements from protection

· Like the indirect hearsay problem…

· 3rd party communications are not privileged, even if they are subsequently transmitted to C

· Connection with the provision of legal services

· AC priv applies only where communication is made for the purpose of receiving legal advice or services

· Legal services need not involve litigation – priv applies in transactional situations as well.

· But if lawyer is consulted for reasons unrelated to legal services – as a friend or business advisor - ( priv does NOT apply

· Ex: The giving of tax advice is clearly within the privilege.

· Except - Courts generally hold that info from the client that is intended to be disclosed on the return is not privileged because the requirement of confidentiality is not satisfied when future disclosure is anticipated.  

· In cases where a lawyer acts in a dual capacity, courts generally hold that the lawyer’s work must be “predominantly” or “primarily” legal before the privilege will attach.

· Legal advice about past events, no matter their lawfulness ( protected

· Legal advice for planning future legal events ( protected

· Legal advice about future illegal events ( NOT protected 

· May be easier to challenge claim of privilege on grounds that communication did not really concern the provision of legal services

· That the communication was tangential, that the info was merely ministerial – courts have held that such info is not protected 

· Exceptions to or Limits of the AC privilege – what is NOT protected

· Preexisting documents/evidence – C cannot cloak preexisting documents with privilege protection by turning them over to an A

· If a writing is discoverable or subject to discovery or search warrant while in C’s possession ( subject to same opportunities after transfer to A

· Client v. Lawyer litigation – if client later sues the lawyer, lawyer can defend himself with formerly privileged info

· Client Identity

· General Rule -  AC priv does not shield communications re: client identity.

· The fact that the client consulted an attorney, and the identity of the attorney, are matters generally outside the privilege.

· Exceptions - Courts have recognized 3, although trend toward recognition of only the 3rd
· Legal advice exception: legal exception whereby identity is privileged if there is a strong probability that disclosure would implicate the client in the very matter about which he consulted a lawyer. 

· Giving up the identity would implicate the client in the very thing he sought advice for ( privilege protects identity

· Last link exception: legal exception when the identity of the client is the last link needed to form the chain of testimony need to convict for a federal crime.

· In re Grand Jury Investigation No. 83-2-35 (Durant), 1983 (p. 791) – although the last link exception “may promote concepts of fundamental fairness against self-incrimination, these concepts are not proper considerations to invoke the attorney-client privilege”
· Focus of inquiry “is whether disclosure of the identity would adversely implicate the confidentiality of the communications”  

· Court was ok with the legal advice exception and the confidential communications theory but NOT the last link theory

· The confidential communications exception: identity is protected if disclosure conveys information that would normally be confidential, in substance revealing the true confidences that the client shared with counsel.

· Can’t disclose identity if it effectively discloses everything

· If disclosing identity is tantamount to revealing confidential communications ( privilege protects identity

· 5 recurring situations where lawyers have claimed the identity of their client is protected:

· The attorney was hired to make restitution or other payment for the client;

· The attorney was hired as an intermediary to report illegal or improper conduct by a third person;

· The attorney was hired by an undisclosed person to represent another in a criminal case (only holds up if the undisclosed person is also a client);

· The government seeks to learn the identity of clients paying more than $10,000 for legal services, by use of a cash reporting form (this does not hold up);

· The attorney is asked to name clients to whom he gave particular legal advice.

· Similarly - Most decisions hold that the privilege does not protect the attorney’s knowledge of the whereabouts of the client except where such information is closely intertwined with the purpose of the client in seeking legal assistance.

· Fee Arrangements
· General Rule – AC priv does not shield communication re: fee arrangements

· Subject to same 3 exceptions as w/ client identity…

· Evidence Delivered to Lawyer 

· A may not receive physical evidence from C or a 3rd party for the purpose of unlawfully concealing or destroying it.

· A also cannot advise C or another to destroy evidence. 

· If A does receive physical evidence from a client or a 3rd party that is either contraband or an instrumentality or fruit of crime, the prevailing view is that the attorney has an ethical obligation to turn it over to the prosecution in an unaltered form, although he may retain it for a reasonable period of time for purposes of examination and testing.

· Disclosing the source of the evidence

· If it is received from a 3rd person ( A is required to disclose the source. 

· If it is from the client ( generally held that the source of the evidence is protected by the attorney-client privilege.

· Removing, concealing, altering evidence

· In cases were A removes, conceals, or alters evidence, courts have held that A can be required to disclose the location from which the evidence was taken even though this information may be incriminating to C.

· Where evidence is just observed by the attorney, courts generally hold that no disclosure is required.

· People v. Meredith, 1981 (p. 766)         

· Client told Attorney that a wallet seized from the murder victim could be found in an incinerator in the client’s backyard. The attorney sent an investigator to retrieve the wallet and, after inspecting it, turned it over to the prosecutor. 

· CA Supreme Court held that because the wallet had been removed from its original location the investigator could be required to disclose that it was found in the defendant’s backyard despite the damaging nature of such testimony.

· The investigation, observations were protected, but once the evidence was moved, the protection shifts… 

· Crime-Fraud Exception
· General rule – statements seeking services of an attorney with respect to ongoing or fture crimes or frauds are NOT protected by AC privilege

· 2-part test to determine whether exception applies

· There must be a prima facie showing that the client was engaged in criminal or fraudulent conduct when he sought the advice of counsel, that he was planning such conduct when he sought the advice or counsel, or that he committed a crime or fraud subsequent to receiving the benefit of counsel’s advice.

· There must be a showing that the attorney’s assistance was obtained in furtherance of the criminal or fraudulent activity or was closely related to it.

· Exception applies even if the disclosure is sought after the contemplated conduct has occurred, so long as the communication itself looked to future acts.

· State v. Phelps, 1976 (p. 796)

· Future crime exception applicable where defendant told first attorney he intended to call witnesses to fabricate defense claiming that someone else was driving; on receiving assurances that perjured testimony would not be used, attorney withdrew; defendant retained another attorney who successfully defended by using false testimony; client was subsequently prosecuted for perjury; held, testimony of the first attorney is admissible at the perjury trial.

· Burden: The party seeking the production of the allegedly privileged material has the burden of proving that the exception applies.

· United States v. Zolin – SC held that the allegedly privileged material can be examined and considered by the trial judge in camera. 

· Communication can be found within the exception based on the content of the communication itself.

· Specific AC Privilege Situations

· Joint Clients
· If two or more clients consult one lawyer on a matter of common interest, communications between clients and lawyer are privileged as against outsiders. 

· Each may waive the privilege with respect to his own statement, so long as disclosure of that statement does not also disclose the substance of a statement by the other client.

· And if formerly joint clients later become adverse parties, communications between them and lawyer are no longer privileged.

· Pooled Defense; Allied Lawyers

· Privilege against outsiders – when separately represented clients consult on matters of mutual interest, the privilege applies as against outsiders. 

· Privilege among clients – the policy of applying the privilege in the situation of pooled defense (or allied lawyers) supports it application here.

· Common interest – the privilege only applies to conversations among separately represented clients who have some common ground or interest, and agree expressly or by implication to cooperate.

· Corporate Client  - priv may be limited in the corporate setting

· Corporation as holder - Privilege belongs to the corporation

· Corporate management ultimately decides whether to claim or waive it, and current management makes the decision. 

· Former managers, who made statements during their employment that would be covered by the privilege, cannot prevent waiver, 

· Lower-echelon employees cannot prevent waiver of the corporate privilege.                    

· Old rule – Control Group

· Privilege confined to communications by people in the corporate managerial hierarchy who have authority to act on any advice given.

· Rejected as too narrow in Upjohn Co. v. United States, 1981 (p. 782). 

· SC said that the control group standard was (1) inconsistent with the realities of the modern corporation where middle management may be best situated to talk to lawyers, (2) failed to protect information that attorneys need in order to give sound legal advice, and (3) was difficult and unpredictable in application.

· New Rule - Upjohn approach 

· Gov’t sought to obtain responses by employees to a questionnaire on improper payments to government officials in foreign countries, as well as notes and memoranda relating to those responses.

· SC endorsed a four-factor approach in finding that privilege applied – focus on the circumstances and purposes of the communication
· Obtain legal advice. The communications were made by employees to corporate counsel for the purpose of obtaining legal advice for the corporation, and the employees knew of this purpose (always essential).

· Request by superiors. The communications were made at the request of superiors of the employees.

· Scope of the duties, or subject matter. The Court stressed that the communications related to the subject matter within the scope of the duties of the employees.

· Important to provide a reasonable limit on the scope of the privilege for corporate employees.

· It is consistent with the holding in Hickman that agents who are mere eyewitnesses to event do not come into the charmed circle of privilege when they speak to counsel.  

· Treated as confidential. The communications were treated as confidential from beginning to end, being gathered in private interviews and memorialized in notes and memoranda that were not shown to outsiders, or generally circulated in the company to people not connected with the pending litigation (always essential).

· If 3rd parties were involved, were they necessary to the communication

· But only a modest opinion not planned to settle the matter broadly and permanently. 

· Subject matter approach – under a broader standard, the privilege applies to communications by any employee on a subject matter within the scope of his job or responsibilities to the corporation. See Harper & Row Publishers, Inc. v. Decker (p. 781)

· Government Clients

· A government entity can generally claim the attorney client privilege for confidential communications to its lawyers for purposes of legal advice or representation. 

3. Psychotherapist-Patient Privilege

· General Rule – covers statements to all therapists, even if not physicians, protecting all statements made during therapy sessions
· Jaffee v. Redmond, 1996 (p. 804)

· Analysis not just about what the structure of the privilege analysis was, but also about whether there should be a privilege at all

· SC held that confidential communications between a licensed psychotherapist and her patients in the course of diagnosis or treatment are protected from compelled disclosure under FRE 501.

· “Effective psychotherapy . . . depends upon an atmosphere of confidence & trust in which the patient is willing to make a frank & complete disclosure of facts, emotions, memories, & fears.”
· Found and expanded this privilege based on the history of common law approaches and what the states had done – privilege is peculiarly state-based/shaped
· Reasoning – fear that if privilege were rejected, confidential conversations between psychotherapists and clients “would be surely be chilled,” particularly where it was foreseeable that such statements might be useful in litigation.

· Why Court also extended the privilege to licensed social workers as well as licensed psychiatrists and psychologists.

· But only to communications made to these professionals while seeking psychological treatment

· Recognition of reality – not everyone can afford a psychotherapist and people go to social workers for exactly the same reasons

· And why Court rejected a balancing test

· Making the promise of confidentiality contingent on a later evaluation by the trial judge of the relative importance of the patient privacy against a party’s need for the evidence “would eviscerate the effectiveness of the privilege.

· Scalia’s dissent – there are many relationships that implicate the policy concerns the majority used to extend the privilege, protect them too? Where should we draw the line?

· Exceptions: 

· A situation where a serious threat of harm to the patient or to others can be adverted only by means of a disclosure by the therapist

· In civil commitment proceedings

· Disclosure of results of court-ordered examinations

· Many states have laws requiring psychotherapist and other professional to report child abuse

· The trend of the law has been toward recognizing an exception for future crime or tort       

· Similar to - Physician-Patient Privilege

· Policy rationale – out of respect for the intimacy of the typical relationship between doctors and patients, common law provides a privilege here

· But it’s harder to support on utilitarian grounds – b/c privilege isn’t the only thing that’s going to promote these communications. People will talk to drs anyway.

· Younger, adopted by most states, but NOT fed. crts. 

· Held by Patient, not Dr.

· Only the patient has the right to invoke & waive the privilege.

· Tremendous variation in the type of exceptions recognized & the conditions for waiver. – may kill the rule
· Privilege is not applicable when holder of priv has put his own physical condition into dispute in litigation

· Prob doesn’t apply in crim cases

· Priv may not apply to 

· required reports of gunshot, stab, or other wounds

· required reports of suspected child abuse & neglect

· required reports of abuse of mentally retarded persons

· test result showing the presence of alcohol or drugs in a criminal suspect’s body.

4. Marital Privileges – 2 separate privileges really
· General rules

· Only applies to marriages recognized by law – heterosexual, legally married

· Spousal Testimony/Testimonial Privilege – gives witness the right to refuse to testify against their current spouse in a criminal proceeding

· Anti-marital fact privilege – spouse may not be compelled to testify against spouse, who is a defendant in a criminal prosecution 

· The spouse/witness can decided whether or not she wants to testify – can’t be compelled to testify, but also can’t be prevented from testifying – privilege held by the potential witnes

·  “The modern justification for this privilege against adverse spousal testimony is its perceived role in fostering the harmony & sanctity of the marriage relationship.” Trammel (1980).

· Testimonial privilege belongs to the testifying spouse, not to the spouse against whom the testimony is offered

· In some jurisdictions, gives criminal defendants the power to prevent their spouses testifying against them.

· Waiver – failure to object to spouse’s testimony at trial waives the privilege, so does voluntary disclosure to a 3rd party

· Applies only to criminal proceedings where one spouse is the defendant, and testimonial privilege is determined as of tiem of trial
· Precludes all adverse testimony by the spouse, not merely disclosure of confidential communications 

· Only allows the witness spouse to refuse to give adverse testimony, not testimony that would be exculpatory to the defendant spouse. 

· Extends only to couples who are lawfully married at the time of testimony, and blocks all testimony, including testimony about events that predated the marriage
· Does not apply to “sham” marriages

· Duration - Normally extends even to matters occurring prior to the marriage but priv lasts only as long at the marriage

· Trammel v. United States, 1980 (p. 817) – binding ONLY on fed courts…

· Court ruled that only the witness spouse holds the privilege. The witness spouse may testify against the defendant spouse voluntarily but cannot be compelled to do so.

· Doesn’t matter what the state of the relationship is when the issue comes up, if legally married, spouse can refuse to testify about anything concerning the other spouse

· Regardless of when the events testified to occurred

· Exceptions:

· Inapplicable in proceedings where one spouse is charged with a crime or tort against the person or property of the other. 

· Where a spouse is charged with a crime or tort against the person or property of “an individual residing in the household of either” and also where the victim is a third person “if the crime or tort is committed in the course of committing a crime or tort” against the spouse, a minor child or either, or an individual residing in the household of either.”

· Some courts recognize an exception where the spouses were joint participants in the crime about which the testimony is sought (they could still assert the 5th).    

· Marital Confidence (spousal communication) Privilege - allows witnesses to refuse to reveal their own confidential marital communications (between spouses) and to prevent their spouse from doing so.

· If something is communicated from one spouse to another while the two are legally married, it can be protected from disclosure to the court by either spouse

· Though need to look to state law to determine the scope of the privilege

· Limited to confidential communications made during the course of marriage, but can be asserted after the termination of the marriage

· Either spouse can invoke it to block the voluntary testimony of the other, or the potential witness can invoke it to prevent having to testify personally

· The privilege applies only to couples who are legally married at time of communication

· Premarital or postmarital communications are excluded

· Communication includes acts intended as communication

· Confidential – requirement that communications were intended to be confidential at the time

· Applies in both criminal and civil cases and does not require either spouse to be a party

· Traditional view – both spouses hold the confidences privilege, and either spouse can refuse to disclose and prevent the other spouse from disclosing confidential marital communications

· Applies only to communications that are confidential, and only to communications made during the course of the marriage 
· The presence of children of a tender age does not usually destroy

· The privilege does not extend where a 3rd party assists in preparing the communication

· Exceptions:

· Marital confidences that relate to ongoing or future crimes in which the spouses were joint participants at the time of the communication
· Crimes against the spouse or their children

· US v. Estes

· Husband charged with bank robbery – he’s revealed to his wife the proceeds. Wife helps the husband hide and launder the money

· He’s on trial, but they’ve gotten divorced

· So trammel doesn’t help – if they were married she could have declined to testify but they’re not

· Husband objects to her testifying 

· Issue - What part of the facts are protected by his spousal confidence privilege, what can he keep her from testifying about?

· He can protect any confidential communications made between them while they were married…

· Unless the exceptions apply

5. Other Privileges

· Parent-Child Privilege - Most, but not all, do NOT recognized a parent-child privilege § 41.02 

· Clergy-Penitent Privilege – recognized in every jurisdiction 

· proposed federal rule made the communicant the holder of the privilege. 

· Some state statutes permit the clergy member to refuse to testify even when the penitent has expressly consented, if “the disclosure of the information is in violation of his sacred trust.” 

· First Amendment Free Exercise issues implicated 

· The communication must be made for the purpose of obtaining spiritual guidance; consultations for other reasons do not fall within the privilege. 

· The modern privilege is not limited to “confessions” in the doctrinal religious sense. Like other communication privileges, the privilege requires confidentiality, & the presence of a third party cuts against an intent of confidentiality.

· Journalist’s Privilege: Numerous states recognize a journalist’s privilege, which is intended to encourage the flow of information to newspapers & the electronic media. 

· Limited to the identity of the source. 

· Branzburg v. Hayes (1972) – SC held that the First Amendment guarantee of freedom of the press did not require the recognition of a journalist’s privilege. 

· However, a number of federal courts, focusing on Justice Powell’s concurring opinion in Branzburg, have recognized a qualified journalist’s privilege. 

· This qualified privilege requires a balancing of interests, which in criminal cases may implicate the D’s right to a fair trial. 

· Other courts have rejected even this qualified privilege.

· Miscellaneous Privileges: New privileges are always being proposed. 

· Federal courts have rejected an academic peer-review privilege, an accountant’s privilege. 

· Some have recognized a privilege for critical self-analysis, at least under limited circumstances.
VIII. Witnesses: Competency, and Examination: 449-51, 457-64, 477-92, 501-542, 546-48. FRE 602. Problems 8A, 8B, 8C, 8D. 
1. Competency

· General rule – modern approach is to let everyone testify
· But competency is controlled by state laws when Ws testify in connection with substantive issues that are controlled by state law
· Burden of proving incompetency on the opponent of a witness

Rule 601. General Rule of Competency 

Every person is competent to be a witness except as otherwise provided in these rules. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency of a witness shall be determined in accordance with State law.

· Personal knowledge restriction – witnesses may not, however, testify to matters without proof of personal knowledge
· To satisfy this requirement, proponent of a W must introduce evidence that provides a basis on which the factfinder could reasonably conclude that W has personal knowledge of the subject matter of his testimony. 

· Can be incorporated in W’s own testimony, or can be provided in other forms

Rule 602.  Lack of Personal Knowledge

A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may, but need not, consist of the witness’ own testimony. This rule is subject to the provisions of rule 703, relating to opinion testimony by expert witnesses.

· Ordinary Witnesses

· Nobody Too Young or Old

· In some states, there is no age that is “too young” to testify, but many states once had (and some still do have) statutes limiting the use of children as witnesses. 

· In the area of child abuse prosecutions, these restrictions have been abolished everywhere. 

· No age is too old for giving testimony, but ill health or infirmity may make a witness “unavailable” under FRE 804(a), and deposition testimony by such people can then be presented under the former testimony exception, see FRE 804(b)(1).

· Felons – Convicted felons are often disqualified from jury service, but not from testifying as witnesses. 

· Convictions can be used to impeach as matters relating to “character for truth and veracity,” subject to elaborate limits and safeguards. See FRE 609

· Insane Persons – Persons suffering from mental illness are nevertheless qualified to testify. 

· Mental health problems may be explored on cross as matters that affect credibility because they relate to “capacity,” and sometimes medical records or psychiatric testimony is admitted. 

· Children – can, in theory, always testify. But in practice may not be that helpful
· Typically, statutes relating to the competency of children disqualify children under a certain age (often seven), provided that children below another age (often twelve) are presumptively incompetent and that children that age or older are presumptively competent. 

· Most courts make decisions on the basis of whether a child understands the obligation to tell the truth, not whether they’re of sufficient maturity to be able to perceive, remember, narrate in typical ways (less subjective this way)

· Ricketts v. Delaware - 6 year old victim of rape allowed to testify

· Deemed competent b/c stated that she went to church, that a lie was a thing that is not true, & that it was a bad thing to tell a lie; if you tell a lie you sometimes get a spanking; promised to tell the truth about everything that she was asked in court; indicated that she was not sure what heaven was.

· In the area of child abuse, these statues have been displaced.

· Depositions, Remote Testimony

· For children testifying in abuse cases, most states authorize pretrial depositions or testimony during trial form a remote setting.

· Unavailable, Incompetent

· Typically, depositions and remote testimony are allowed to substitute for live testimony only if the child is psychologically unavailable, which means either that she cannot testify in court (because of shyness, fear, anxiety) or that doing so would cause serious psychological damage (beyond mere fright) See Maryland v. Craig (1990) (rejecting constitutional challenge to use of remote testimony if child witness would suffer “serious emotional stress” in court).

· Surviving Restrictions, Precautions

· Voir dire – can actually examine competency 

· Judges alone determine capacity to testify, under 104(a)

· Drug or alcohol use - If a witness was under the influence of drugs or alcohol at the time of observation, this fact may be raised by way of impeachment. If a witness is under the influence at the time of testifying, the usual solution is to defer his testimony until he has recovered.

· Hypnosis – hypnosis of forgetful W is very risky

· W may “confabulate” facts as creative imagination displaces memory and become both more suggestible and more certain of the things he thinks he remembers. 

· No FRE on the issue, but can use 403 to balance probative value of such testimony against the risk of improper prejudice

· Majority view – prohibits the admission of hypnotically enhanced testimony on the theory that a W who has been hypnotized is not competent or on the theory that risk of jury giving improper weight to the testimony is too great since jury will not have a real basis for evaluating credibility

· But W can still give testimony limited to W’s pre-hypnosis knowledge

· Rock v. Arkansas, 1987 (p. 457) – SC held that a state may not impose a per se bar on hypnotically refreshed testimony by a defendant in a murder case
· States are entitled to worry about the unreliability of hypnotically refreshed testimony, but a per se ban restricts the constitutional right to mount a defense 

· Any time you see a per se evidentiary rule that might impact a constitutional right, it’s probably a problem

· Use procedural safeguards instead of a per se bar – like expert testimony on the reliability of such testimony or the hypnosis procedure itself, with limiting instructions to the jury

· Some states now bar hypnotically refreshed testimony, and others regulate the process.

· Not binding in civil cases, though has been used as a model

· Jurors as witnesses – not competent to testify about how they reached their verdict, unless there’s a question of outside influence. They can testify about that outside influence…
2. General Witness or Trial Procedure Rules:

· FRE 611 – trial judge controls the mode and order of presentation of each party’s case – both direct and cross:

Rule 611. Mode and Order of Interrogation and Presentation.

(a) Control by court. The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to (1) make the interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment. 

(b) Scope of cross-examination. Cross-examinations should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.
(c) Leading questions.  Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness’ testimony. Ordinarily leading questions should be permitted on cross examination. When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.
· FRE 701 – limiting the forms and options for witness testimony

· Witnesses are supposed to report concrete information rather than opinions ( let the jury analyze the facts

· Unless W is testifying as an expert, statements of opinion or inferences are allowed only if they help provide a clear understanding of the testimony or of a fact in issue

· Also need to show that opinion or inference is based on some perception by W

· Confirms distinctions between lay and expert witnesses

Rule 701. Opinion Testimony by Lay Witnesses.

If the witness is not testifying as an expert, the witness’s testimony in the form of opinions or inferences is limited to those opinions or inferences that are (a) rationally based on the perception of the witness, (b) helpful to a clear understanding of the witness’s testimony or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.

· FRE 615 – allows for and describes the option/process of sequestering witnesses

· Attempt to minimize risk that W will shape later testimony in order to agree/supplement/refute what others have already testified to

· But can’t sequester party-witnesses – raises due process, confrontation concerns

3. Direct Examination

· General Concept – direct examination is the most important forum for developing your evidence, proving your case
· Primary restriction – leading questions are generally not allowed on direct examination

· Definition – leading question is any question that suggests the desired answer

· Exceptions

· Preliminary matters – Court have discretion to allow leading questions when a lawyer is merely trying to bring out background information about a witness, such as his name, address, place of employment, or similar details.

· Adverse party – 611(c) allows an attorney to use leading questions examining an adverse party. Direct examination of an adverse party can be as tough as cross examination.

· Witness identified with adverse party - FRE 611(c) allows leading questions when an attorney is examining a witness identified with an adverse party.

· Witness is brought up on direct, but connected to the other side

· Ex: an employee of a corporate defendant or a relative of an individual defendant.

· Hostile witness – Once a witness has demonstrated hostility, courts will normally allow direct examination by use of leading questions. 

· Forgetful witness - Court have discretion to allow leading questions to develop the testimony of forgetful witnesses

· Concern – need to be cautious about doing so b/c forgetful witness is prob more susceptible to “planting” of testimony though the use of leading questions. 

· Timid or frightened witness - Courts often allow a certain degree of leading when witnesses are so frightened or timid that thy are unable to understand or respond when asked open-ended questions. 

· Same concerns about effect of leading as w/ forgetful witnesses

· Child witness - Courts often allow attorneys somewhat greater leeway to pose leading questions to young children. 

· Same concerns about effect of leading…

· Refreshing Witness’s Recollection
· General rule – lawyer may show a forgetful witness a document or other evidence to “refresh” their memory of the matter

· Not particular foundation is required by the FRE, but normally attorney will demonstrate W’s memory loss first, and then ask W if seeing a particular document might refresh memory

· Can try to refresh a W’s recollection with any sort of document, whether or not personally written by the W – Baker v. State
Rule 612. Writing Used to Refresh Memory.

Except as otherwise provided in criminal proceedings by section 3500 of title 18, United States Code, if a witness uses a writing to refresh memory for the purpose of testifying, either—

(1) while testifying, or

(2) before testifying, if the court in its discretion determines it is necessary in the interests of justice,

an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness. If it is claimed that the writing contains matters not related to the subject matter of the testimony the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto. Any portion withheld over objections shall be preserved and made available to the appellate court in the event of an appeal. If a writing is not produced or delivered pursuant to order under this rule, the court shall make any order justice requires, except that in criminal cases when the prosecution elects not to comply, the order shall be one striking the testimony or, if the court in its discretion determines that the interests of justice so require, declaring a mistrial.

· Memory is refreshed – If after reviewing the document the witness is able to testify from present recollection refreshed, there is no hearsay problem. 

· W testifies from current memory under oath form the stand.

· Memory is not refreshed – If the witness can answer the questions only by reading or relying on a statement in the document there is a hearsay problem. 

· Earlier statement can only be properly admitted if it fits an exception to the hearsay rule, such as the exception for past recollection recorded.

· Impeaching the witness with the earlier statement – if the witness gives a contrary testimony, the earlier statement may be admissible for impeachment. 

· Under FRE 607, a party is allowed to impeach his own witness. 

· If the prior inconsistent statement was made under oath at a prior proceeding, it may be admissible under FRE 801(d)(1)(A) not only to impeach but as substantive evidence.

4. Cross Examination

· General concept – cross examination testimony used to re-examine or rebut topics involved in W’s direct examination or to examine topics concerning W’s credibility 

· Scope of direct rule – enhances the effects of a party’s control over direct b/c proponent can really determine when info comes out and how

· But moderated by court’s discretion

· Primary restriction – Cross generally limited to scope of direct – 611(b)

· Majority Rule – majority of jurisdictions limit cross to the scope of direct. The cross examiner is not allowed to explore new issues that were not raised in the witness’s direct testimony.

· Minority Rule – approximately 1/5 of the states allow what is known as “wide-open” cross-examination. This approach avoids the need to call witnesses back to the stand for a second time. 

· Federal Rule – 611(b) generally adopts the majority view limiting cross-examination to the scope of direct.

· But also contains a compromise provision allowing the trial judge, in the exercise of discretion, to permit inquiry unto additional matters. 

· If additional inquiry is allowed, it must be done using nonleading questions, as if on direct

· Leading Questions Generally Allowed

· Leading questions are allowed on cross-examination, except in special circumstances such as when an attorney is “cross-examining” her own client who has been called by the opposing party as an adverse witness.

· Improper Cross-Examination

· Cross-examination cannot be used simply to badger or demean the witness. 

· FRE 611(a) authorizes trial judges to exercise reasonable control over the interrogation of witnesses to protect them from “harassment or undue embarrassment.”

· Cross-Examining on Documents Used to Refresh Memory - 612

· If the witness being examined has used a writing to refresh memory for purposes of testifying, FRE 612 allows the cross-examiner to request to have the writing produced at the hearing. 

· If the witness used the document to refresh at the hearing, the examiner is entitled to have it produced. 

· If the witness used the document to refresh in advance of the hearing, the trial court has discretion whether to require production depending on whether “it is necessary in the interest of justice.”

· Some decisions point toward the conclusion that the attorney-client privilege and work product protection survive pretrial use of documents to prepare witnesses, but other say privilege and work product protection are lost
· James Julian v. Raytheon, p. 484 – Court forced production for opposing counsel of binders prepared for use in deposition, and then used to refresh the deponent’s recollection during the deposition. 
IX. Witnesses: Impeachment and Rehabilitation: 548-73 (top), 581-93, 198-203, 849-75.
1. Problems 8F, 8G, 8I,13A, 13C, 13D, 13H, 13J.

2. General Concepts – Impeachment means asking questions or introducing extrinsic evidence that attacks the credibility of a W
· The FRE impeachment scheme – chose to regulate the subjects of impeaching and repairing W credibility only in part
· Don’t have specific rules for all the issues

· Some rules/theories raise questions about specific parts of testimony – specificity

· Can trust the W in general but doubt specific portions of the testimony – inconsistencies, contradictions, prior silence
· Others rely on definitive reasons to doubt the witness – definitive as to cause of concern
· Can have definitive reasons to doubt a particular W but not really be sure what specific parts of the testimony is a problem – bias, capacity, character for truthfulness
· Anyone can impeach any witness – rejecting common law rule that W’s proponent vouched for W’s credibility 
Rule 607. Who May Impeach.

The credibility of a witness may be attacked by an party, including the party calling the witness 
· Abuse of impeachment

· Morlang - In a crim case, it’s an abuse of 607 for P to call a W it know would not give useful evidence, especially if done in order to introduce hearsay against the D in hopes that jury would miss the subtle distinction between impeachment and hearsay 

· General allowance of impeachment extends to testimony of hearsay declarants

Rule 806. Attacking and Supporting Credibility of Declarant.

When a hearsay statement, or a statement defined in Rule 801(d)(2)(C), (D), or (E), has been admitted in evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness. Evidence of a statement or conduct by the declarant at any time, inconsistent with the declarant's hearsay statement, is not subject to any requirement that the declarant may have been afforded an opportunity to deny or explain. If the party against whom a hearsay statement has been admitted calls the declarant as a witness, the party is entitled to examine the declarant on the statement as if under cross-examination.

· Generally involves showing that W lied intentionally, had questionable perception or memory of the subject of the testimony, or made statements that are factually incorrect.

· To suggest that W has purposely told lies, opponent usually introduces evidence of W’s propensity to lie or evidence of a bias that could lead W to testify in a particular way regardless of the truth.

· To suggest faulty memory or perception, produce evidence showing how W saw or learned what W thinks he or she knows

· Either intentional lying or poor memory can be shown with evidence of statements made by W before the trial that are inconsistent with the witness’s testimony during the trial. 

· W may also be impeached by contradiction, with evidence showing that W has made incorrect statements 

· 5 main methods of impeachment:

· Bias

· Defect in sensory or mental capacity

· Bad character for truthfulness

· Prior inconsistent statements

· Contradiction 

· Info introduced “for impeachment purposes only” can be used only for its implications for whether W has testified truthfully

· Can’t be used to prove any substantive part of the party’s case

· Can’t use impeachment to sneak in otherwise inadmissible evidence 

3. Bias

· General rule – if a W is biased either against or in favor of a party at a trial, proof of that bias is permitted on the theory that the W may have shaded testimony in line with the bias.
· Cross-examiner is always allowed to ask questions that show bias and its possible sources, other types of evidence may also be introduced

· Bias includes animus, sympathy, motive to falsify, corruption, bribery

· No express federal rule but SC has held that such attacks are proper. 

· US v. Abel (1994) - bias is “permissible and established basis of impeachment” under Rules.

· Rehnquist’s analysis – when courts are confronted with long-standing common law traditions of permitting the use of certain kinds of evidence, yet such traditions are completely absent from the rules, you can balance the policy interests of both approaches

· Here, there was a long standing history of using extrinsic evidence to prove bias, but the rules don’t mention whether that’s allowed or not

· Because it’s so important to introduce proof of bias where it might exist, let the extrinsic evidence in

· Consequence – courts will generally allow evidence of bias, if asked in generalized questions. The specifics may also be allowed if they go to the credibility of the particular speaker. 

· Always relevant – bias is always relevant under FRE 401 and bias (and other matters relating to witness credibility) are specifically allowed to be explored on cross-examination.

· Common sources of/facts that indicate bias:

· Family, personal, sexual ties

· Financial ties

· Membership in organizations – 

· Abel - where mere membership in a prison gang and the Aryan Nation was offered to show W’s bias
· Payment of witness by a party

· Indications that W has been influenced to testify a certain way by a party

· Indications that W may be subject to criticism or embarrassment for testifying a certain way

· Indications that W has taken or solicited bribes

· Indications that W has made or received threats

· Indications that W faces a risk of prosecution or has engaged in plea bargaining to avoid prosecution

· Proving Bias 

· By examination of witness

· Usually brought out on cross

· Proponent of the W may develop the underlying matter on direct so jury does not think important information is being hidden

· Impeachment with prior statements – most courts require the witness be asked about the statements on cross before they can be proven with extrinsic evidence (this requirement is similar to that imposed by FRE 613 for prior inconsistent statements)

· By extrinsic evidence

· The evidence may be of prior statements indicating bias (at least if the witness has been asked about them on cross), prior or ongoing relationships suggesting bias, or prior specific instances of conduct.

· Note – FRE 608(b) only regulates proof of specific instances of when the purpose is to show untruthful character

· Restricting Proof of Bias

· In criminal cases, the accused is constitutionally entitled to impeach prosecution witnesses for bias, which means developing the relevant points sufficiently to let the fact-finder make an informed evaluation of credibility (Alford). Rulings denying or too narrowly restricting such efforts infringe confrontation and due process rights (Davis, p. 503).

· The judge has some discretion to limit attempts to establish bias in order to prevent harassment of witnesses, confusion of issue, waste of time, or unfair prejudice.  

4. Defect in Sensory or Mental Capacity

· General rule – because a person’s ability to perceive things is clearly related to likelihood that what person says about those things is accurate, cross-examiners are allowed to ask Ws questions about how well they can see/hear, and about the circumstances in which they observed or heard things that are the subject of their testimony

· Can try to impeach a W by showing a defect in sensory or mental capacity that affected either the ability of W to observe at the time of the events or recollect and recount the events at trial

· Independent evidence of these topics is also admissible

· Ex: Glasses prescriptions, observations of other witnesses…

· Form of Proof – it is proper to inquire on cross about sensory or mental defects that bear on the witness’s testimony. May be introduced on direct.

· Alcohol or Drug Use – opponent of the W may go into the matter of intoxication or influence of drugs at the time of the events about which the witness is testifying (or about current intoxication). 

· Courts generally exclude evidence of drug addiction or alcoholism unless it can be shown to have some bearing on the witness’s ability to perceive or recall the events at issue – must still be relevant…

· Mental Illness or Disability

· Opponent of W may show by cross or extrinsic evidence that the witness suffers (or once did) from a mental illness that could affect her ability to perceive or recall the events at issue. 

· Evidence of an unrelated mental illness is excluded to protect personal privacy.

· Medical records indicating treatment for a relevant mental problem provide a proper basis for cross, although the records themselves are usually excluded as primary evidence. 

· Proponent of W may offer counterproof in the form of expert testimony. 

· Court-ordered examinations – courts can in effect compel parties to undergo examinations by demanding them as a condition of offering certain lines of evidence or advancing certain claims or defenses. 

· Courts lack authority to compel nonparty witnesses to submit to such exams, but they may exclude their testimony if they refuse.

5. Bad Character for Truth and Veracity

· General rule – Cross-examiner can try to impeach a W on grounds of bad character for truth or veracity (more generalized than just prior convictions)…

· A W may be questions about past acts that did not lead to a conviction if they are relevant to W’s character for truthfulness, but proof other than this testimony is prohibited

Rule 608. Evidence of Character and Conduct of Witness

(a) Opinion and reputation evidence of character.

The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

(b) Specific instances of conduct.

Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' character for truthfulness, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.

The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused's or the witness' privilege against self-incrimination when examined with respect to matters that relate only to character for truthfulness.

· 3 major subcategories for this method of impeachment 

· Nonconviction misconduct – behavior that reflects adversely on the witness’s character for truthfulness but that did not lead to conviction

· Prior convictions

· General character testimony about the opinions or knowledge of reputation for the primary W’s character for truthfulness

6. Nonconviction Prior Bad Acts - FRE 608(b) – allows cross about specific instances of conduct that suggest untruthfulness on the part of the witness, such as lying on employment applications or turning in false reports. 
· Only introduced on cross, and may NOT be proved by extrinsic evidence.

· US v. Manske – dealing with the forms of evidence allowed to impeach through nonconviction misconduct

· Defense wanted to cross examine 2 of the govt’s narcotics agents, on the theory that one of the witnesses was threatening other witnesses to change their stories 

· When the purpose is to demonstrate W’s character for untruthfulness, you can ask questions about conduct (when there’s evidence to back it up) and when that conduct bears on truthfulness

· But you can’t use extrinsic evidence – need to cross the witness directly on this issue

· Can, however, introduce the same extrinsic evidence if ostensibly for other reasons – can use the same evidence to prove bias

· General rule – when evidence is admissible for one purpose but isn’t admissible for another, it can still be admitted on the available option. If admissible for legit reasons ( admit.

· Acts must bear on Truthfulness – Inquiry only into acts bearing on W’s truthfulness

· Ex of acts involving falsehood or deception – making false statements on gov’t forms, giving false testimony, deceptive or fraudulent representations.

· Acts that generally do not qualify are acts of violence, use or sale of drugs, alcohol offenses, commercial or financial defaults, prostitution, adultery, or the bearing of illegitimate children

· Good-Faith Basis – there must be a good-faith basis for any questions posed about prior bad acts because a groundless question may “waft an unwarranted innuendo into the jury box.”

· 403 concerns are always an issue

· Before allowing the question to be asked, the trial judge may require a showing outside the presence of the jury of a good-faith basis for the question.

· Parties may make motions in limine requesting a ruling to prevent (or allow) questioning on particular conduct under FRE 608(b), but the court may decline to rule on such motions and leave the matter to resolution when and if the issue arises.

· Discretion to Exclude – Trial judges have discretion under FRE 608(b), as well as FRE 403 and 611, to bar questions when their probative value is overbalanced by the need to protect parties from undue prejudice, witnesses from harassment and undue embarrassment, juries from being confused and misled, and trial from being unnecessarily prolonged.

· No Extrinsic Evidence – Even when a witness denies committing a prior bad act, extrinsic evidence of that act is not admissible under FRE 608(b).

· The cross-examiner does not need to take the first answer given by the witness.

· Extrinsic evidence is admissible if being used for another method of impeachment, such as proof of bias, sensory or mental defect, prior inconsistent statement, or condition.

· Recognized Exception to general bar on propensity inferences (applied to bad acts and prior crimes where propensity for untruthfulness used to infer untruthfulness at this trial) 
· Impeaching W is allowed to provide negative information about testifying W’s untruthful nature through either reputation or opinion testimony

· This is character evidence…

· Foundation for Character Testimony – testimony can only be given if an adequate foundation is given that shows the character witness has the necessary knowledge. 

· Foundation for reputation testimony – character witness must be acquainted with the community where the principal witness lives, works, or goes to school.

· Foundation for opinion testimony – the character witness must know the principal for some period of time on a personal, business, or professional basis.

· Character witness influenced by knowledge of case – if the principal witness is a party to the suit, especially if he is the defendant in the criminal case, impeaching testimony is generally excluded if it rests on or has been affected by impressions relating to defendant’s guilt of the charged offense. 

· Cross-Examination of Character Witness

· Specific conduct bearing on truthfulness – the character witness with gives reputation or opinion testimony about the untruthful character of the target witness may be cross-examined about specific instances of conduct bearing on the truthfulness of the target witness (608(b)(2)).

· Character attacks can then be rehabilitated… - through the same forms of character evidence (opinion and reputation)

7. Prior Criminal Convictions

· General concept – if W has been convicted of a crime, evidence of the conviction is often admissible to support the following linked inferences. 1) W does not respect society’s rules of conduct, 2) W is a person who has a propensity to lie, 3) because of that propensity, W may have lied while testifying.

· Cross-examiner can try to impeach W through proof of prior convictions…

· Conviction defined as a judgment of conviction entered at the end of a criminal trial, or after a plea of guilty, nolo contender, or an Alford plea (where D in effect claims to be innocent but consents to a conviction judgment)

· Allows jurors to base a conclusion about W’s conduct in court on info about W’s past conduct out of court

· Exception to the general prohibition against propensity evidence 

· Rule varies the availability of prior convictions evidence for impeachment purposes on factors such as 

· Whether witness sought to be impeached is a criminal defendant

· The type of crime committed – its seriousness, its connection w/ false statements

· The likely balance between probative value and prejudice

· The length of time between current trial and past conviction

Rule 609. Impeachment by Evidence of Conviction of Crime

(a) General rule.

For the purpose of attacking the credibility of a witness,

(1) evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and

(2) evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment.

(b) Time limit.

Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines, in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect. However, evidence of a conviction more than 10 years old as calculated herein, is not admissible unless the proponent gives to the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence.

(c) Effect of pardon, annulment, or certificate of rehabilitation.

Evidence of a conviction is not admissible under this rule if (1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding of the rehabilitation of the person convicted, and that person has not been convicted of a subsequent crime which was punishable by death or imprisonment in excess of one year, or (2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.

(d) Juvenile adjudications.

Evidence of juvenile adjudications is generally not admissible under this rule. The court may, however, in a criminal case allow evidence of a juvenile adjudication of a witness other than the accused if conviction of the offense would be admissible to attack the credibility of an adult and the court is satisfied that admission in evidence is necessary for a fair determination of the issue of guilt or innocence.

(e) Pendency of appeal.

The pendency of an appeal therefrom does not render evidence of a conviction inadmissible. Evidence of the pendency of an appeal is admissible.

· Rationale – why relax the propensity bar here?

· Thought that there is a particularly strong link between past lying and current lying

· Veracity of a witness is a highly important issue, so propensity should be incorporated 

· Don’t allow W to benefit from jury’s presumption that W does NOT have a crim record

· Practicalities – admissibility of prior crimes evidence often determined in pretrial proceeding

· If court allows for this type of impeachment, D will only be allowed to challenge that ruling if he decides to testify and is then impeached with the prior crimes evidence

· Problem – often deters Ds from testifying 

· Bring Out Convictions on Direct - Often the calling party will bring out past convictions on direct. 

· Extrinsic Evidence of Conviction - Although usually proven by asking the witness about them on direct, it is also possible to offer extrinsic evidence, such as a certified copy of the judgment of conviction.

· Details About Conviction - Generally the impeaching party is allowed to bring out only the date and nature of the conviction and the punishment imposed. Courts usually offer the witness an opportunity to explain, but this opens the door to the other side to explore the matter further to refute or challenge the explanation. 

· 609(a)(1) – Felony convictions for crimes that do not involve dishonesty, false statement
· General rule – proof of a prior conviction is admissible if the crime was punishable by death or imprisonment of more than 1 year (misdemeanor convictions are NOT relevant for impeachment), and the evidence passes a balancing test comparing probative value to certain risks of misuse

· If W is a crim defendant ( evidence is excluded if court determines that probative value is outweighed by prejudicial effect to the testifying defendant

· Balancing done in favor of excluding prior convictions since they only get in if their probative value outweighs danger of prejudice

· If W is NOT a crim defendant ( evidence is excluded only if its probative value is substantially outweighed by its prejudicial effects

· Balancing done in favor of admitting prior convictions since exclusion is warranted under 403 only if probative value is substantially outweighed by danger of prejudice, etc

· Concern – probative value of these past convictions is generally weaker, just showing a general disrespect for the law

· So courts focus on whether W’s credibility is particularly important to the trial, whether there are other means through which jury can assess credibility

· And use different standards for defendant witnesses – more concerned with unfair prejudice

· Factors to consider in probative/prejudice balancing: from US v. Lipscomb, applying the Gordon factors (536) – and the 609 balancing may have to take place in a mini-hearing
· Nature of prior crime – the more the prior crime reflects adversely on honesty and integrity,  the greater its probative worth 

· Crimea that directly involve untruthful behavior are automatically admissible under FRE 609(a)(2).

· Crimes that fall low on the scale are crimes in which violence is the central feature, drug crimes and crimes against public morality, such as prostitution.

· The more similar the prior crime to the current crime, the more prejudicial and less admissible the evidence of the prior crime is

· Don’t want jury to use evidence of priors to assume proof of substantive elements in the current crime

· Recency or remoteness – time limit test

· 609(b) creates a presumption that a conviction more than ten years old should be excluded, but even the age of a more recent conviction may tip the scales.

· Time lapse between a perhaps less illuminating conviction and the current charge will be less helpful in keeping prior conviction out if there have been intervening convictions

· Similarity to charged crime – the closer the resemblance between the charged crime and the prior crime, the greater the potential prejudice to the defendant.

· Extent and nature of defendant’s record – all other things being equal, an isolated conviction by one who otherwise leads a “balanced life” carries less probative weight on credibility than a conviction that fits a pattern of criminal behavior.

· Importance of defendant’s testimony – a judge may decide that it is more important for the jury to have the benefit of the defendant’s version of the case than to have him remain silent.

· Importance of credibility issues

· Conviction in trial where defendant testified

· 609(a)(2) – Crimes involving dishonest or false statements

· General rule – if a crime involved dishonesty or a false statement, evidence that any W (whether or not a crim defendant) was convicted of it is usually admissible to impeach W’s credibility in the current trial

· Only time admission of this evidence is not automatic is when a 10 year period has elapsed since date of conviction or W’s release from conviction-related confinement, whichever is later

· In those circumstances, admissibility is subject to balancing under 609(b)

· Which crimes involve dishonesty or false statement?

· Definite examples – forgery, embezzlement, perjury, false statements, criminal fraud, false pretense, counterfeiting 
· Variable examples – bank robbery, smuggling, larceny, conspiracy
· Depends on actual facts, whether lies twere told

· Definite NON-examples – general acts of violence, assault, rape, battery, murder, drunk and disorderly conduct, drug offenses (unless lying to police), prostitution
· Need to narrowly construe the list, requirement in order to prevent this provision from swallowing the rule…

· Restrictions to admitting prior crimes proof

· Time limit

· Pardons – 609(c)

· If a pardon was based on a finding of innocence ( evidence of the conviction is inadmissible

· If pardon was based on rehabilitation ( evidence of conviction is inadmissible, unless W has subsequently been convicted of a serious crime

· Juvenile Adjudications – 609(d)


· Ordinarily excluded, but court has discretion to admit them if necessary for a fair evaluation of W’s testimony re: guilt or innocence of crim defendant

8. Prior Inconsistent Statements

· General rule – when W says something in testimony that conflicts with something said/written earlier, proof of prior statement is admissible on the theory that a person who says one thing one time and another thing another time has probably lied or has suffered from memory deficiencies on one of the two occasions
· Prior inconsistencies can be very helpful, but need to be carefully incorporated into overall trial strategy, esp if introducing against your own witness

Rule 613. Prior Statements of Witnesses

(a) Examining witness concerning prior statement.

In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.

(b) Extrinsic evidence of prior inconsistent statement of witness.

Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2).

· Defining inconsistent - most courts find “inconsistent” if it differs significantly from the thrust of trial testimony, or if comparison of prior statement with the trial testimony suggests that the witness has changed his view or made a mistake that matters in the case.

· Impeachment by omission – if a prior statement omits a material detail, which under the circumstance would likely have been included if true, the statement is inconsistent with trial testimony that includes this detail.

· Lack of memory at trial – if a witness claims lack of memory at trial, most courts view an earlier statement about the point to be inconsistent.

· Using inconsistent statements

· Cross-examiner may ask W about the prior statement

· Cross-examiner may accept W’s denial or explanation but is also allowed to introduce extrinsic evidence about the prior statement 

· But if extrinsic evidence is introduced, W must be given an opportunity to explain the past statement, either before or after extrinsic evidence is introduced – 613(b)

· The inconsistent speaker must be asked about the inconsistency first, must be given a chance to respond before going to extrinsic evidence 

· Foundation Required – relaxed by FRE 613(a)

· Prior written statement – the writing need not be shown to the witness prior to questioning her about it but on request must be shown to opposing counsel.

· Prior oral statement – on request the content of the prior oral statement must b described to opposing counsel.

· Opportunity to Explain – witness must be afforded the opportunity to deny or explain. Under FRE 613(b), extrinsic evidence of prior inconsistent statement is only admissible if the witness is afforded such and opportunity.

· Collateral Matter Limitation – if a prior statement tends neither to undermine an assertion by the witness on some substantive point in the case not to demonstrate or refute bias, capacity, or truthful disposition on the part of the witness, then the statement relates only to a collateral matter and may be excluded.

· Forms of impeachment through inconsistency:

· Impeaching by the proponent of the inconsistent witness – US v. Webster
· It’s allowed, but has to be done in good faith
· Proponent of a W can’t call the W knowing about the inconsistency as a ruse to get the factfinder to rely on the inconsistency as substantive evidence 

· Need to look at whether the prosecutor knew that an inconsistency was coming

· If prosecutor knew ( looks more like just using witness to get inconsistency in, why else present a non-credible W

· Impeaching with Plea Bargaining – statements made during plea discussions with the prosecutor under FRE 410 cannot be under to impeach the defendant’s testimony at trial.

· Impeaching with Statements Made in Settlement Negotiations – the courts are divided and FRE 408 is unclear.

· Impeaching Defendant with Miranda-Barred Statements – statements that are not admissible during the government’s case-in-chief because Miranda warnings were not given can nonetheless be used to impeach the witness if the witness gives contrary testimony at trial. 

· Harris v. New York, 1971 - testifying does not include “the right to commit perjury,” and defendant who takes the stand must speak “truthfully and accurately” and submit to “traditional truth-testing devices,” including use of prior statements, even if taken in violation if the Miranda rule.

· But if statements were obtained involuntarily, in violation of certain rights, they can’t be used to impeach, b/c the statements wouldn’t be considered reliable

· Impeaching with Involuntary Statements – Can NOT use involuntary statements to impeach

· Impeaching with Statements Obtained Under Grant of Immunity – Can NOT use such statements to impeach, New Jersey v. Portash
· Impeaching with Silence as Prior Inconsistent “Statement” – can properly be viewed as an inconsistent “statement,” as least under circumstances in which the witness would reasonably be expected to have related the same facts now disclosed in his testimony.

· Silence after Miranda warnings – cannot be used either as evidence or guilt or to impeach the defendant’s subsequent testimony at trial (Doyle v. Ohio).

· Pre-arrest, pre-Miranda silence – there is no federal constitutional violation in using a defendant’s refusal to talk to police prior to being given Miranda warnings to impeach his testimony at trial, although pre-arrest silence can be excluded as irrelevant as a matter of evidence law (Jenkins v. Anderson, 1980 (p. 561)).

· Cross on D’s failure to go to the police admissible as an inconsistency when failure to act seems out of line with subsequently claimed self-defense argument 

· Post-arrest, pre-Miranda silence – the silence of a defendant, even after arrest, may sometimes be used, provided the defendant has not yet been given Miranda warnings.       
· Substantive uses of prior inconsistent statements - Use of inconsistent statement limited to impeachment, unless it fits the hearsay exceptions

9. Contradiction

· General rule – use proof that portions of a W’s testimony is factually incorrect to support a conclusion that other parts of the testimony were also false

· Can try to impeach simply by showing that something W said is not so

· Ordinarily accomplished by offering extrinsic evidence, whether through testimony of other Ws or physical evidence

· Rationale – regardless of whether the falsehoods are intentional or accidental, the fact that W claimed to believe things that are actually false could decrease a juror’s belief in the credibility of W

· Dual Relevancy Requirement – under the traditional view, evidence is not admissible if its only relevance is to prove the witness wrong on some specific point of her testimony. The evidence must also be relevant for some additional reason, such as to prove a substantive issue going to the merits of the case or to prove bias, defect of capacity, or untruthful disposition of the witness.

· Evidence that contradicts but could have been used for other purposes, would have been independently relevant ( admissible

· Evidence that contradicts and has independent capacity to show something like bias ( also admissible

· Evidence that contradicts only ( prob not admissible

· If its only purpose is to present a contradiction and it doesn’t go to a core or material issue, doesn’t speak to another element of W’s credibility ( deemed collateral and inadmissible

· Courts more likely to deem contradiction collateral if it was raised for the first time by the cross-examiner – seems more likely to have been offered just to contradict

· Limitations on collateral information

· While there’s a logical relevance of factual errors to general credibility, a party may not introduce extrinsic proof that particular details of W’s testimony are false unless those details involve a topic that could be subject to proof even if W had not referred to them

· The topic on which a party seeks to introduce evidence in contradiction to W’s testimony must be a topic that is relevant to the trial despite the contradiction

· Only prevents the introduction of extrinsic evidence, and during cross a W can still be asked about any part of his direct testimony

· Rationale – allowing impeachment by contradiction on collateral/tangential issues would overcomplicate the litigation process w/ prob little benefit

· Discretionary Exclusion – courts have authority under FRE 403 and 611 to limit or exclude contradictory evidence that is otherwise admissible.

· “Setting Up” Impeachment on Cross-Examination – Ordinarily, impeachment by contradiction is used to attack a witness’s testimony on direct examination. 

· Courts are understandably reluctant to allow lawyers to “set up” a witness by questioning that allows them to “open their own door” to contradictory evidence that would not otherwise be admissible. 

· Impeaching with Illegally Seized Evidence

· Testimony on direct examination – direct testimony can be contradicted by physical evidence unlawfully obtained

· Walder v. US, 1954 - defendant made sweeping claim on direct that he never possessed or dealt drugs; proper for prosecutor to ask about heroin illegally seized several years earlier, solely to impeach credibility

· Testimony on cross-examination – US v. Haven – SC approved using illegally seized evidence to impeach a defendant’s answer on cross-examination, during which the question was “reasonably suggested” by defendant’s direct testimony (approving use of illegally seized evidence to contradict “false testimony first given on cross-examination” in response to question closely related to defendant’s direct testimony).                                                      

10. Rehabilitation

· General Rule - Once a witness has been impeached, the calling party may attempt to rehabilitate him.

· Three general principles govern this process:

· Rehabilitation Cannot Precede Attack – the calling party may not offer proof of “good character for truth and veracity” until the other side has attacked the witness in ways that suggest bad character. Under FRE 608(a)(2), evidence of truthful character is excluded until “the character of the witness has been attacked” by opinion or reputation evidence “or otherwise.”

· Can Anticipate Impeachment on Direct – anticipating an attack by laying the impeaching facts before the jury is proper and is often the wise strategy.

· Preemptive Disclosures Usually OK--  bringing out on direct examination the points he expects the cross-examiner to raise. It’s ok on direct:

· For any party to adduce testimony by his expert to the effect that she is being paid for her services

· For the prosecution or the defense to bring out that its W has been convicted of crimes, 

· For the prosecutor to bring out that its W has entered into a plea bargain

· For the proponent of the W to bring out any connection or affinity that she has with the W – cut off later bias attack, See Acevedo v. State

· But CANT completely deprive the cross-examiner of the right to ask about impeachment information by asking about it first. E.g. "Remind me once again now, you said you have been twice convicted of forgery, is that right?"

· Subject to the discretion of the court under R611 to limit excursions into side issues

· Rehabilitation Must Respond to Attack – the rehabilitation must respond to the issue that was attacked.

· Need to respond to the nature of the attack specifically

· The form and substance of the rehabilitation must correspond closely to the form of the attack or impeachment

· US v. Medical Therapy Services – how the matching of impeachment and rehabilitation actually works

· Where there’s an arguable claim that cross has gone into character for truthfulness, court won’t be reversed if it exercises discretion in permitting rehabilitation on general character grounds

· But if there is really impeachment just on bias, w/ no general character issues raised at all, might be abuse of discretion to allow rehabilitation on character 

· Methods of Rehabilitation:

· Allowing Witness an Opportunity to Explain – the simplest and least regulated method of rehabilitation is to allow the witness to explain away the impeaching matter, if he can, on redirect examination.

· Proving Character for Truthfulness

· Under FRE 608(a), once the character for truthfulness of a witness has been attacked, a supporting character witness may testify in the form of reputation or opinion that the principal witness has a truthful disposition.

· Can be used only if W’s character for truthfulness has already been attacked by opponent

· What counts as an initial attack?

· Impeachment with character evidence – proof of good character for truth and veracity is admissible if the calling party directly assails character, whether by cross-examining the principal witness on prior acts under FRE 608(b) or prior convictions under FRE 609, or by offering negative reputation or opinion testimony under FRE 608(a).

· Prior inconsistent statement – does not usually pave the way for proof of good character for truthfulness because such inconsistencies may not so much suggest untruthfulness as forgetfulness or lack of perception or judgment.

· Bias – does not generally imply lack of truthfulness, but extreme forms of bias, such as an accusation of bribery or corruption, do amount to an attack on character.

· Contradiction – usually does not impugn character

· Sharp cross-examination – when cross-examination is unusually sharp and succeeds in catching the witness in embarrassing inconsistencies or suggesting by tone or innuendo that the witness is lying or corrupt, the court may admit counterproof indicating good character. 

· Foundation for Character Testimony

· Before a supporting character witness may attest to the good character of the principal witness, the party seeking to rehabilitate in this way must show that the character witness is acquainted with the principal witness (if opinion testimony is to be offered) or knows the prevailing community sentiment about her (if reputation testimony is to be offered).

· Cross-Examining the Supporting Character Witness

· The supporting character witness may himself be challenged on cross-examination by questions about specific instances of conduct by the principal witness when these bear on her veracity.

· Introducing Prior Consistent Statements 

· Evidence that a witness made prior consistent statements is sometimes admissible to rehabilitate or rebut the claim of inconsistency

· Prior consistent statements can rehabilitate the witness if he is attacked on:

· Product of poor memory

· Prior inconsistent statement

· Express or implied charge of recent fabrication or improper influence or motive

· Admissible for Truth – these statements may also be admissible for truth

· FRE 801(d)(1)(B) provides that a statement is not hearsay if the declarant testifies at the trial or hearing and is subject to cross examination concerning the statement and the statement is consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive. 

· Thus, a statement qualifying under this rule may be received not only to rehabilitate but also for the truth of what it asserts.

· But  FRE 801(d)(1)(B) is triggered only if the impeaching party makes an express or implied accusation that the witness’s testimony is a recent fabrication or the product of improper motive.

· And only if consistent statement was made prior to motive to fabricate – Tome

X. Authentication

1. General Concepts – requirement that the proponent of evidence provide a basis for the fact finder to conclude that the evidence is what the proponent claims it is. A mechanical step required before non-testimonial evidence can actually be used as substantive evidence.
Rule 901. Requirement of Authentication or Identification

(a) General provision.

The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.

(b) Illustrations.

By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule:

(1) Testimony of witness with knowledge. Testimony that a matter is what it is claimed to be.

(2) Nonexpert opinion on handwriting. Nonexpert opinion as to the genuineness of handwriting, based upon familiarity not acquired for purposes of the litigation.

(3) Comparison by trier or expert witness. Comparison by the trier of fact or by expert witnesses with specimens which have been authenticated.

(4) Distinctive characteristics and the like. Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.

(5) Voice identification. Identification of a voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker.

(6) Telephone conversations. Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business, if (A) in the case of a person, circumstances, including self-identification, show the person answering to be the one called, or (B) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the telephone.

(7) Public records or reports. Evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in a public office, or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this nature are kept.

(8) Ancient documents or data compilation. Evidence that a document or data compilation, in any form, (A) is in such condition as to create no suspicion concerning its authenticity, (B) was in a place where it, if authentic, would likely be, and (C) has been in existence 20 years or more at the time it is offered.

(9) Process or system. Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.

(10) Methods provided by statute or rule. Any method of authentication or identification provided by Act of Congress or by other rules prescribed by the Supreme Court pursuant to statutory authority.

· The kind of authentication process by which the judge describes that the lawyers made enough showing that the jury can decide whether the thing in question is what it purports to be

· Rule applies to documents, records, other physical things described in testimony and offered into evidence

· Demonstrative evidence does not need to be authenticated in the same way – even lower standard of admissibility because just used as a visual aid, rather than as actual substantive proof

· Also applies to references to human beings as having been seen by a witness or as having spoken to a witness

· Note the relative liberality of the rule – authentication can be shown by “appearance, contents, substance, internal patterns, or other characteristics, taken in conjunction with circumstances.”

· Rationale – essentially a refinement of the relevancy requirement, because testimony about objects or conversations can be relevant only if it refers to objects or conversations that really did involve the people or things W claims were involved

2. Process of authentication – how to introduce and authenticate physical evidence

· Have it marked for identification,

· Prove that it is what the proponent claim - using testimony of someone with knowledge, etc

· Offer the exhibit in evidence,

· Let opposing counsel examine it

· Allow opportunity for objection

· Obtain a ruling if objection is made 

· And if admissible, have the exhibit marked as an exhibit

· In this process – role of judge and jury
· Authentication is a question of conditional relevance, under 104(b), so judge plays only a screening role. Ultimate decision about whether an object is authentic is for the jury.

· And then weight, credibility, effect of the piece of evidence also determined by the jury

· If jury finds a preponderance of the evidence authenticating and connecting evidence to the defendant, then they can consider the weight and sufficiency of that evidence for the substantive charges/outcome of the case

· If proponent offers enough proof to permit a reasonable person to conclude that something is what the proponent claims, authentication requirements are satisfied and evidence can be admitted. But jury ultimately determines whether something is authentic or not, by a preponderance standard

· Insufficient – when there is no proof (or not enough) of authenticity, the judge excludes the proffered evidence for failing the requirement.

· Overwhelming – when proof of authenticity is overwhelming (or cogent and compelling), the proffered evidence satisfies the requirement and is admitted (assuming no other reason to exclude).

· Burden – burden of laying foundation, authenticating proffered evidence, rests with the proponent who must authenticate according to a prima facie standard
· Pre-trial authentication – much of this process now occurs before the real trial begins

· Civil cases – discovery and pretrial proceedings often remove all or most authentication issues

· Criminal cases – some issues of authentication are resolved prior to trial by stipulation, but at least some usually remain to be resolved at trial

3. Authenticating Tangible Objects

· Presenting testimony by a witness with knowledge

· Easiest and most general way to authenticate, just need to present someone with knowledge to identify the object and show its connection to the matter in dispute

· Distinctive and well-known objects –unelaborated statements identifying an object are sufficient if object is distinctive and well know to the witness.

· The uniqueness of an object or an object’s appearance, along with the circumstances of how it was found, can provide adequate evidence to satisfy authentication 

· Other objects – more is required to authenticate more generic objects

· Ex: Witness to a bank robbery can’t satisfy authentication requirement by just saying “that’s the bag the robber was carrying.” More would be required such as, “I remember that the bag he was carrying had that ‘Pier 16’ label on it, and that tear close to the top, so I think that’s the bag he was carrying.”

· Marks or Tags – if law enforcement marked or tagged the object, a witness who recognizes such a mark or tag can offer the necessary proof even if he is otherwise uncertain about the id of the object.

· Can identify tag, and that disputed object was tagged, even if W can’t identify details of inscription on the tag

· Certainty – A witness with personal knowledge can identify an object as the one involved in the events in suit even if he is not absolutely sure, and acknowledges some risk of error. 
· US v. Johnson, 1980 (p. 851) – authentication by W’s personal knowledge

· In trial for assault, victim adequately identified ax as the weapon even though he testified with “some hesitancy” and did not say he could distinguish the ax form others, where he said he was “pretty sure” it was the weapon.
· Even though testimony wasn’t totally certain, was sufficient to authenticate

· Judge can be lenient b/c only first level of review, then goes to jury

· Proving chain of custody

· Authenticity of an object can be shown by proving the chain of custody between when evidence was gathered and when presented in court
· Trying to eliminate worries that the object is no longer what it purports to be b/c of something that might have occurred in the intervening time

· Particularly useful when evidence involved is fungible, when no witness can identify it by personal knowledge of a distinctive characteristic (stronger if available), or when great care must be taken because of risk of mistake or deception

· Much evidence in criminal cases is authenticated this way, such as drugs seized from the defendant and physical clues found at the scene

· Forensic evidence also required proof of chain of custody

· Calling each person – normally showing chain of custody involves calling each person who handled the object to convincingly show object is the right one and has not been altered or tampered with.

· Gaps, missing links – gaps or missing links in the chain may be fatal, but often they are not. 

· If people who handled the item before and after an unavailable person testify, the missing link may not matter, particularly if other circumstantial clues (like testimony describing or recognizing the object, or tags or labels) provides some assurance that the absent person did not tamper with the object or substitute some other. 

· Unless serious difficult appears, gaps or missing links affect weight rather than admissibility. 

· US v. Howard-Arias, 1982 (p. 853)

· In drug trial, marijuana was properly shown to have been seized from wreckage of trawler by chain-of-custody evidence, and missing link did not destroy foundation

· Question is whether testimony was “sufficiently complete” to show that it was “improbable that the original item had been exchanged with another or was otherwise tampered with.”

· Proving that a gap in the chain of custody isn’t fatal to authenticating or using the evidence in question

· Round-the-clock watch – round-the-clock watch is not necessary. Storing an object in a sensible location, typically under observation during business hours, locked up when nobody is around, and retrieving it from there are common occurrences that do not undercut the claim of authenticity.

· Presumption of official care – public officers (like police and FBI) enjoy what some courts term a presumption of due care in the discharge of their public duties, which helps when there are gaps in the chain of custody.

4. Authenticating Writings

· If a party claims that a document was written by a particular person ( need evidence adequate to support a finding that the document really was written by that individual

· Presenting testimony by a witness with knowledge

· May have a witness who recognizes the writing itself b/c of its distinctiveness, or who can describe how it was kept (as part of a business record, etc), or who can give other circumstantial proof
· Handwriting

· Lay Opinion – on the basis of familiarity with the handwriting of a person, a lay witness can authenticate a document as having been written by the person. (FRE 901(a)(2))

· Need not have watched – such testimony does not require that witness to have observed the signing or preparation of the document.

· Familiarity – do need evidence of familiarity with author’s handwriting

· Expert Opinion – experts can testify that a proffered document was written by some person X by comparing it with a handwriting exemplar know to have come form X. (FRE 901(b)(3).

· Comparison by Trier – on the basis of a handwriting sample know to have come from X, jurors can conduct similar comparisons and can conclude that a proffered document does or does not contain the handwriting of Y. (FRE 901(b)(3))

· Distinctive Characteristics 

· Authentication may be shown by “distinctive characteristics” like appearance, content, substance, and internal patterns, “taken in conjunction with circumstances”

· Matching knowledge to person – proponent may show Z wrote a document by showing the author of the document knew things Z knew or used code terms Z used. 

· Sufficient if few people (including Z) knew such things. 

· US v. Bagaric, 1983 (p. 855) - letter shown to have been written by B by internal references matching B, by references to a friend of B’s, by proof that letter came from city where B lived, and by references to people know to the recipient.

· Contents of letters making reference to aliases, which can authenticate authorship 

· Can the contents of a document be used to authenticate the document? Yes, but internal contents alone probably not specific

· Like the bootstrapping issue

· But internal signs of authenticity can be considered

· Mere name insufficient – the mere fact that a name or signature indicates that a document was authored by L is not enough to authenticate the document as the work of L. 

· Still, a match on this point is a factor that courts, along with others, in authenticating the document.

· Letterhead – under FRE 901(b)(4), such a match may suffice, also a factor but prob not sufficient

· US v. Gordon – let it in b/c “on their face” the letters appeared to come from the alleged authors

· But letterhead can be easy to fake

· Still a question for the jury… 

· Emails – most cases better to combine info about the server, the computer from which the email was sent and something that links the content of the exchange to the facts in the case, purported authors

· Reply Letter Doctrine – if a party introduces evidence that a communication was made to another party, that evidence is treated as adequate authentication of another communication that seems to have been a reply to the first

· Reply doctrine – a letter or other document may be shown to have come from K if it is shown to be an apparent reply to a letter or other inquiry directed to K.

· Public Records and Documents

· Authentication can be provided by evidence that the writing or data came form the office where items of that type are kept

· Proponent of evidence may also have to produce a W who knows and can testify to the source of the evidence

· Certified copy – the most common method of authenticating a public document or record is to offer a certificate of authenticity, and usually what is offered is a machine-made copy of an original.

· Showing public filing or recording – a document or record may be authenticated by proof that it was recorded or filed as authorized by law in the appropriate public office. 

· Ideally custodian of records would testify to these points, but it seems that testimony by any knowledgeable person suffices, including one who simply went to the office and obtained the document (See FRE 901(b)(7)).

· Testimony by knowledgeable witness – a witness familiar with a document or record can testify that it is official and explain whatever may be necessary to know about its preparation. This method is limited to public records, but is generally available. See FRE 901(b)(1).

· Ancient documents

· Documents that are 20 years old or older at the time they are offered will be authenticated if evidence is offered that they were found in a place where they would likely be if they were authentic and in a condition that does not create suspicion about their authenticity.

· Authenticated if 3 things are shown:

· Looks old enough – physical appearance and internal characteristics (including date) go far toward establishing the requisite age (>20 years), but written or other internal date alone is not enough.

· Found in appropriate place – the fact that a writing came from a place where it would likely be found if it were authentic helps establish the requisite age. 

· No suspicious circumstances

· Ties into the hearsay exception specifically for ancient documents

5. Authenticating Tape Recordings
· W may authenticate a voice by testifying about familiarity with it, if W has a reasonable basis for recognizing and identifying the speaker

· Can also authenticate a recording of a conversation by showing how the recording was made

· Two-Step Authentication:

· Explaining the process – show what process was followed and why it is reliable. In the common setting of a criminal case, the government must “go forward with respect to the competency of the operator, the fidelity of the recording equipment, and the absence of material deletions, additions, or alterations in the relevant portions.” 
· US v. Biggins, 1977 (p. 859) - admitting filtered rerecording despite absence of testimony by trained operator and failure to call person who filtered and recorded the original; government shoed the rerecording accurately transcribed the original. 

· Looked to the McKeever and McMillan factors…

· McKeever McMillan factors – establish a test whereby the party introducing sound recordings must establish the following facts

· That the recording device was capable of taking the conversation now offered in evidence

· That the operator of the device was competent to operate the device

· That the recording is authentic and correct

· That changes, additions or deletions have not been made in the recording

· That the recording has been preserved in a manner that is shown to the court

· That the speakers are identified

· That the conversation elicited was made voluntarily and in good faith, without any kind of inducement

· Identifying the participants – the second step is to show who participated in the conversations, which can be done by voice identification, testimony by a participant in the conversation, or testimony by the people who made the recording if they know who was present and which voice belongs to whom.

· FRE 901(b)(5) makes clear that the witness’s familiarity with the voice sought to be identified, whether the familiarity developed before or after the time of the recording, is sufficient to ensure reliable voice identification.

· Alternative – sometimes authenticity is established by getting a participant in the recorded conversation (or an observer) to testify that he listened to the recording ant that it fairly, fully, and accurately captures the conversation. Such testimony can obviate the need to explain or validate the process.

6. Authenticating Telephone Conversations

· Incoming phone calls (made to the witness) – there are two ways to identify the calling party:

· Voice identification (FRE 901(b)(5))

· Content – circumstantial proof of the identity of that person can suffice to authenticate the phone call, and the circumstance of self-id by the caller counts in this calculus (even though it is not enough by itself).

· Outgoing phone calls (made by the witness)

· Voice identification (FRE 901(b)(5)) 

· Personal calls (number and circumstances) – for calls to a residence, dialing the number assigned to a person X is itself an indication that the one who answered is X, and other circumstances can easily confirm the point (FRE 901(b)(6)). 

· Business calls (number and circumstances) – dialing the number assigned to the ABC Company and having a conversation on appropriate business matters are strong indications that the call reached the ABC Company and the person who answered was employed there (FRE901(b)(6)).    

· Can also use surrounding circumstances to confirm the call, any message, the contents of the message/call to authenticate other things (like the reply doctrine)

· Remember that statements in phone calls are hearsay if offered for proof of the matter asserted, so a hearsay exception must be found.

7. Authenticating Photos, X-Rays, Computer output 
· Authenticate the process or system as a proxy for really authenticating the product…

· Where an item of evidence has been produced with a process or system, such as a computer system or scientific device, testimony describing the process or system can serve to authenticate the evidence

· Photographs – authentication by testimony of W with knowledge of the thing or the scene, who states that the photograph accurately depicts the thing or scene at the time. 
· Photographer can ordinarily testify, but doesn’t have to.

· Illustrative versus independent – the modern view is to treat photographs (or film or videotapes) as independently relevant and not simply illustrative. 

· “Silent witness” doctrine – in the case of photographs taken by surveillance cameras, usually no available witness can describe the scene or attest the accuracy of the picture. Here the photograph is necessarily independent evidence, and the problem of authentication is solved by testimony explaining the process and shows that the camera accurately captures the scene on which it is trained. See FRE 901(b)(9). 

· X-Rays – authentication proceeds by testimony describing the process and its use in the case. 
· W describes the capability and acceptability of the equipment, qualification of the operator, procedures followed, development process, when the x-ray was taken and what it shows.

· Computer Output – authentication requires a description of the process and a showing that it products and accurate result, see FRE 901(b)(9). In this setting, the authenticating witness provides evidence that (1) the equipment is accepted as competent and was in good working order, (2) qualified operators were employed, (3) proper procedures were followed in the input and output phases, (4) a reliable program was used, (5) the computer was programmed and operated correctly. Plus the witness describes and identifies the output being offered.

· Manipulation – when computer output is manipulated for use in court, a more elaborate foundation is necessary, and adverse parties should be given an opportunity prior to trial to examine and raise objections. 

· Hearsay issues – The business records exceptions embrace computerized material, but those exceptions have requirements of their own that the proponent must satisfy in laying the foundation. See FRE 803(6)(business records) and (8)(public records).  

· Should check the McKeever and McMillan factor list for these things too

· The more the evidence depends on the operation of a system, the more automatic the evidence is ( the more stringently these factors are applied

· But the more other evidence there is to authenticate, the less you need to rely on them

8. Self-Authentication

· General concept – for a specific class of documents, litigants may satisfy authentication requirements simply by presenting the documents themselves (something that also then satisfies the best evidence rule)

· An exception to the normal rule which requires extrinsic evidence of authenticity 

Rule 902. Self-authentication

Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:

(1) Domestic public documents under seal. A document bearing a seal purporting to be that of the United States, or of any State, district, Commonwealth, territory, or insular possession thereof, or the Panama Canal Zone, or the Trust Territory of the Pacific Islands, or of a political subdivision, department, officer, or agency thereof, and a signature purporting to be an attestation or execution.

(2) Domestic public documents not under seal. A document purporting to bear the signature in the official capacity of an officer or employee of any entity included in paragraph (1) hereof, having no seal, if a public officer having a seal and having official duties in the district or political subdivision of the officer or employee certifies under seal that the signer has the official capacity and that the signature is genuine.

(3) Foreign public documents. A document purporting to be executed or attested in an official capacity by a person authorized by the laws of a foreign country to make the execution or attestation, and accompanied by a final certification as to the genuineness of the signature and official position (A) of the executing or attesting person, or (B) of any foreign official whose certificate of genuineness of signature and official position relates to the execution or attestation or is in a chain of certificates of genuineness of signature and official position relating to the execution or attestation. A final certification may be made by a secretary of an embassy or legation, consul general, consul, vice consul, or consular agent of the United States, or a diplomatic or consular official of the foreign country assigned or accredited to the United States. If reasonable opportunity has been given to all parties to investigate the authenticity and accuracy of official documents, the court may, for good cause shown, order that they be treated as presumptively authentic without final certification or permit them to be evidenced by an attested summary with or without final certification.

(4) Certified copies of public records. A copy of an official record or report or entry therein, or of a document authorized by law to be recorded or filed and actually recorded or filed in a public office, including data compilations in any form, certified as correct by the custodian or other person authorized to make the certification, by certificate complying with paragraph (1), (2), or (3) of this rule or complying with any Act of Congress or rule prescribed by the Supreme Court pursuant to statutory authority.

(5) Official publications. Books, pamphlets, or other publications purporting to be issued by public authority.

(6) Newspapers and periodicals. Printed materials purporting to be newspapers or periodicals.

(7) Trade inscriptions and the like. Inscriptions, signs, tags, or labels purporting to have been affixed in the course of business and indicating ownership, control, or origin.

(8) Acknowledged documents. Documents accompanied by a certificate of acknowledgment executed in the manner provided by law by a notary public or other officer authorized by law to take acknowledgments.

(9) Commercial paper and related documents. Commercial paper, signatures thereon, and documents relating thereto to the extent provided by general commercial law.

(10) Presumptions under Acts of Congress. Any signature, document, or other matter declared by Act of Congress to be presumptively or prima facie genuine or authentic.

(11) Certified domestic records of regularly conducted activity.  The original or a duplicate of a domestic record of regularly conducted activity that would be admissible under Rule 803(6) if accompanied by a written declaration of its custodian  or other qualified person, in a manner complying with any Act of Congress or rule prescribed by the Supreme Court pursuant to statutory authority, certifying that the record:

(A) was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with knowledge of those matters; 

(B) was kept in the course of the regularly conducted activity; and

(C) was made by the regularly conducted activity as a regular practice.

A party intending to offer a record into evidence under this paragraph must provide written notice of that intention to all adverse parties, and must make the record and declaration available for inspection sufficiently in advance of their offer into evidence to provide an adverse party with a fair opportunity to challenge them.

(12) Certified foreign records of regularly conducted activity.  In a civil case, the original or a duplicate of a foreign record of regularly conducted activity that would be admissible under Rule 803(6) if accompanied by a written declaration by its custodian  or other qualified person certifying that the record:

(A) was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with knowledge of those matters;

(B) was kept in the course of the regularly conducted activity; and

(C) was made by the regularly conducted activity as a regular practice.

The declaration must be signed in a  manner that, if falsely made, would subject the maker to criminal penalty under the laws of the country where the declaration is signed. A party intending to offer a record into evidence under this paragraph must provide written notice of that intention to all adverse parties, and must make the record and declaration available for inspection sufficiently in advance of their offer into evidence to provide an adverse party with a fair opportunity to challenge them.

· Purpose of the rule – saves the proponent actual steps of authentication on the theory that these items are virtually never forgeries

· Protection against phony exhibits is still available b/c party against whom a self-authenticating document is offered is still able to introduce counter-evidence challenging its legitimacy

· Being self-authenticating does not mean that matter is conclusively settled, just a shortcut

· Does fitting into a self-authentication shift the burden?

· At most, judge’s receipt of SA evidence might shift a burden of production for evidence disproving authenticity 

· Holly’s view – in the absence of a rule that gives binding effect to self-authenticating evidence, it’s not any different from other evidence authenticated in other ways

· Falling into a SA category just relieves the burden of going through the authentication steps

· Categories of Self-Authenticating documents – only those set categories count, and if you don’t fit can still get the evidence in, just need to actually authenticate it

· Domestic public documents bearing a seal of a governmental entity

· Domestic public document not bearing a seal but containing a signature of an official and accompanied by a document under seal attesting to the official’s signature

· Certain foreign public documents bearing certified signatures

· Certified copies of public records

· Official publications
· Newspapers and periodicals
· Trade inscriptions
· Acknowledged documents
· Commercial paper and related documents
· Certified domestic records of a regularly conducted activity 

· Certified foreign records of a regularly conducted activity
· Documents or other items declared by federal statutes to be prima facie genuine or authentic 

XI. Best Evidence – The Original Writing Rule: 877-97. 
1. Problems 14A, 14D,14G. 14J.
2. General Concepts – If the contents of documents, photos or recordings are the subject of testimony, the party offering the testimony must generally provide the original, or provide a sufficient excuse for non-production 
· If a party seeks to introduce testimony specifically about what such an item says, the party must produce the original of the item or satisfy the requirement with a method authorized by the supplementary rules

· NOT a rule requiring the use of best evidence – parties are generally allowed to introduce the evidence they want, in the ways they want

Rule 1001. Definitions

For purposes of this article the following definitions are applicable:

(1) Writings and recordings. "Writings" and "recordings" consist of letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.

(2) Photographs. "Photographs" include still photographs, X-ray films, video tapes, and motion pictures.

(3) Original. An "original" of a writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it. An "original" of a photograph includes the negative or any print therefrom. If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an "original".

(4) Duplicate. A "duplicate" is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduces the original.

Rule 1002. Requirement of Original

To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules or by Act of Congress.

(Note: CAN indicate that you can testify to having examined a document and found nothing where, if there was “something” it would have been recorded – silence/absence of record as proof)
Rule 1003. Admissibility of Duplicates

A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.

Rule 1004. Admissibility of Other Evidence of Contents

The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if--

(1) Originals lost or destroyed. All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith; or

(2) Original not obtainable. No original can be obtained by any available judicial process or procedure; or

(3) Original in possession of opponent. At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing; or

(4) Collateral matters. The writing, recording, or photograph is not closely related to a controlling issue.

· If you have a document made prominent by substantive law, or that’s made prominent by a strategy choice ( BE applies

· And it applies when something other than the original is offered to prove the contents of the document 

· A  copy, or testimony about contents - Then need the original as well, instead… 

· Policy Rationale – theory that having a document physically present at trial will increase the chances of discovering any forgery or tampering, will further support its authenticity

· Also, details in documents are hard to remember so it’s unfair to allow to testimony about a document without having the actual document available as a check on memory

· Duplications are particularly susceptible to mistake or inaccuracy (at common law, when hand copied…)

3. Effects of the BE Rule on Testimony

· Doesn’t necessarily affect testimony about every aspect of a past event or condition that was the subject of a writing, recording or photo

· W can still testify to personal knowledge, observations etc

· But W can’t testify to contents of the document, what W learned through the document, without having introduced the document into evidence

· Doesn’t apply to prove the underlying events captured in the recording, just to prove the contents of the writing itself

· Meyers v. US – even when there is a best evidence worthy writing/document, witnesses can still testify to what they have learned personally, to their personal knowledge of the information/events captured in the writing

· Here, BE rule didn’t preclude evidence form an ear-witness, just because there was also a transcript

· There are policy concerns (inaccuracy, misrepresentation) that might seem to require the production of the transcript

· But a party’s freedom to shape its own case still controls

· Plus, likely that transcript will be offered anyway

· Can only bolster the argument for the proponent

· And questions are raised if it’s not offered

· The different forms of evidence will determine how much weight they’re given

· Witness can testify to an edited version – not tell the whole story if everything told is still correct

4. Definitions (scope and coverage)

· Writings (FRE 1001(1))

· Computer output (FRE 1001(1))

· Inscribed chattels (FRE 1001(1)) – courts decline to require production (See US v. Duffy (p. 879))

· Recordings (FRE 1001(1))

· Photographs (FRE 1001(2))

· “Original” (FRE 1001(3) and FRE 1003)

· An original of a document or recording is the document or recording itself or any “counterpart” meant to be an original by the parties who created the first version of the document or recording 

· Need to think of the best original in light of the claim or defense being made, the circumstances, party intent, an the substantive law.

· Original letter is delivered copy if purpose is to show what recipient got, or retained copy if purpose is to prove what sender meant.

· “Original” is a concept that can shift in context

· “Duplicate” (FRE 1001(4))

· Duplicates, meaning primarily machine-made copies, have special status under the Federal Rules, and are almost as admissible as originals. 

5. Best Evidence Doctrine in Operation

· Applies when: Evidence is offered for the purpose of proving its contents
· Substantive law requires proof of content

· Ex: for suits over written contracts

· Party strategy requires proof of content, as in case in which someone relies on a business record under FRE 803(6) to prove the truth of statements found therein.

· Production of original excused (FRE 1004)

· Originals lost or destroyed, except when proponent was acting in bad faith;

· Originals not obtainable by court process, but when a copy can be produced (as by deposition), the copy should be offered;

· Original in possession of opponent who knew it contents would likely be proved; or

· Writing relates to a collateral matter, rather than a central issue, particularly if production would be hard and content is simple. 

· If a writing is raised to prove its contents but it isn’t critical to the case, may not need the original

· If only one small piece in a broader evidentiary framework that still seems to lead to the same conclusions, original is less important 

· Judge decides: BE decisions reviewed for abuse of discretion 
· Whether a item constitutes a writing

· Whether a writing is an original

· Whether a writing is excludable

· Jury decides:

· Whether a writing ever existed

· Whether some other writing is the original

· Whether the evidence of contents (such as duplicate) correctly reflects the original (FRE 1008)  

· Questions for the BE analysis

· Are you dealing with a covered document? – writing, recording, photo

· Are you offering it into evidence to prove its contents? Or are you trying to prove its contents as part of the case?

· Are you offering the original? Is what you’re offering the original?

· Can you offer a duplicate instead? – a copy with some inherent reliability, made through some process that seems to guarantee authenticity

· Or can you excuse non-production of the original? Justify its unavailability?

· What sort of secondary efforts have you made? Offering testimony about contents, a copy that’s not a duplicate… no enforced preference for secondary, not “best evidence” evidence 

· US v. Duffy

· Concerning the admissibility of testimony about a shirt w/ an inscription that identified the defendant when the shirt itself was not offered
· Allowable or reversible error? Not error, the shirt was not really a writing for BE purposes so didn’t need the original
· Just an inscribed chattel, contents weren’t really the issue – more like a logo for hearsay purposes
· And the shirt wasn’t critical to the charge, really just collateral
6. Alternatives to producing the originals
· Definition and use of “Duplicates” – can use copies or duplicates under 1003 at times…

· Duplicates are generally admissible. This represents a major change from the common law. Duplicates are admissible unless (1) a genuine question of the authenticity of the original is raised, or (2) fairness requires production of the original

· Excuse non-production of original or valid duplicate – under 1004

· W can testify about the contents of documents without producing originals or duplicates in a number of situations

· Original Lost or Destroyed: 1004(1) Secondary evidence is admissible if all the originals are lost or destroyed, provided that the offering party has not lost or destroyed the originals in bad faith.

· Original Not Obtainable: 1004(2) If an original cannot be obtained by any available judicial process, secondary evidence is admissible. The territorial limitation of a subpoena duces tecum in civil cases is 100 miles, while it is nationwide in criminal cases. 

· Original in Opponent’s Possession: 1004(3) Secondary evidence is admissible if the opposing party fails to produce the original at trial, despite having been put on notice while the original was under his control that it would be subject to proof at trial. Notice may be by the pleadings or otherwise.

· Collateral Matters 1004(4) If the document is not important in the case, the rule does not apply.

· Sylvania Electric v. Flanagan

· Court was not satisfied with the evidence produced, there was insufficient proof that good faith search for the originals was conducted or that there was a valid reason to excuse production

· Defendant said he thought had the underlying records at home, but never really checked and never produced anything other than tally sheets

· Made a mistake by saying that he might have some, could have more easily succeeded with a straightforward justification for nonproduction

· Public Records: 1005 admissibility of copies of official records & recorded documents, thus recognizing an automatic dispensation from the requirements of the original writing rule.

Rule 1005. Public Records

The contents of an official record, or of a document authorized to be recorded or filed and actually recorded or filed, including data compilations in any form, if otherwise admissible, may be proved by copy, certified as correct in accordance with rule 902 or testified to be correct by a witness who has compared it with the original. If a copy which complies with the foregoing cannot be obtained by the exercise of reasonable diligence, then other evidence of the contents may be given.

· Summaries – 1006

Rule 1006. Summaries

The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation. The originals, or duplicates, shall be made available for examination or copying, or both, by other parties at reasonable time and place. The court may order that they be produced in court.

· If materials covered by the original writing rule are so voluminous that it would be inconvenient to use them in court, can bring in a summary instead

· In lieu of voluminous writings, Rule 1006 permits the use of summaries in the form of a chart or calculation. Although not explicitly stated in the rule, a summary is not admissible if the originals upon which it is based are inadmissible. The use of summaries as evidence must be distinguished from the use of summaries & charts as pedagogical devices
· Opponent Admission: FRE 1007 Where the party against whom the contents of a writing is offered admits the contents, the original need not be produced. The rule is limited to written or transcribed admissions; oral admissions do not qualify.

Rule 1007. Testimony or Written Admission of Party

Contents of writings, recordings, or photographs may be proved by the testimony or deposition of the party against whom offered or by that party's written admission, without accounting for the nonproduction of the original.

XII. Opinion evidence, lay and expert: 595-619. 
1. Problems 9A, 9C, 9D.

2. Lay Opinion Testimony

Rule 701. Opinion Testimony by Lay Witnesses

If the witness is not testifying as an expert, the witness' testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness, and (b) helpful to a clear understanding of the witness' testimony or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.
· General Rule – lay opinion testimony is generally admissible, unless not based on personal knowledge, not relevant, or based on scientific, technical or other specialized knowledge
· Distinction from evidence introduced under 702

· What are lay W’s qualified to testify to? 
· Speed of a car or similar moving object, distances, size, color, shape, texture, resemblance to other things, quality an apparent source of sound, light, or odor. 
· Physical descriptions of a person, whether tall or short, old or young, dark or fair, apparently healthy or sick, and so forth. 
· Even apparent emotional or psychological state of another, such as whether the person seemed angry or frightened, upset, or sad.
· Need to think about whether the underlying basis of testimony is admissible, lay witnesses don’t get to testify based on inadmissible evidence like experts do
· Personal knowledge requirement – Rule requires that lay opinions be “rationally based on the perception of the witness

· But categorical certainty isn’t required

· W’s expression of uncertainty, such as “I think,” “I believe,” or “I’m not positive,” is not ground for exclusion so long as the W had an opportunity to observe

· Jury decides personal knowledge – judge screens and excludes opinions that a reasonable jury could not find to be based on firsthand knowledge – 104(b)

· Judge looks to make sure that sufficient evidence to support a finding of firsthand knowledge has been offered – prima facie standard

· Policy rationale – exclude opinions that are mere speculation or conjecture
· Can object to potential speculation on grounds of not being based on personal knowledge
· Helpfulness requirement – Rule requires that lay opinions be “helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue.

3. Expert Opinion Testimony

Rule 702. Testimony by Experts

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.
· General Rule –when expert testimony will “assist the trier of fact to understand the evidence or to determine a fact in issue,” a qualified expert “may testify in the form of an opinion or otherwise.
· Important issues connected w/ expert testimony involve determining

· What topics are appropriate for this type of testimony? Anything where the expert’s opinion on it would assist the trier of fact
· Who should be permitted to testify as an expert? Anyone who can qualify by a showing of knowledge or experience
· Probable reliability of the testimony

· What types of data an expert may rely on to form an opinion? Any data  that experts in the field ordinarily use, but it must apply reliable principles to sufficient data related to the case
· Whether the style or form of the testimony should be restricted? An expert may state an opinion or conclusion based on the facts the expert believes to be true or may answer a hypothetical 
· No limits except for mental state of crim defendant…
· Expert qualifications – expert may qualify on the basis of her “knowledge, skill, experience, training or education”

· Foundation – the calling party must lay a foundation showing that the witness is qualified
· How to actually get the witness in

· Judge may get to examine the sources being relied on in generating his opinion 

· Voir dire of the expert outside the presence of the jury

· Voir dire in the presence of the jury if it’s not going to have an effect on the jury

· In civil cases, you almost always know in advance what the witness can do

· Determination for court – determination whether a witness is qualified to testify as an expert is for the judge under FRE 104(a). 
· Experts qualify at the trial court’s discretion, and courts often favor the admissibility if expert testimony b/c the other side always has a check of offering their own experts
· Weight EW’s testimony is a question for the jury.

· Expertise must be related to matter at issue.

· Ex: Property owners – property and business owner are ordinarily deemed to have sufficient “knowledge,” “skill,” and “experience” to testify as experts about the value of their property or business (See ACN to FRE 702)

· Experience alone may qualify a W to express an opinion.

· The expert need not be the best W on the subject, nor an outstanding practitioner in the field. 

· Expert’s qualifications need not match those of the other side’s expert. 

· Assistance to factfinder requirement – 702 allows expert testimony that helps the trier of fact make a more intelligent and informed decision and excludes testimony that is merely superfluous and a waste of time
· Experts can testify to almost anything as long as they’re going to be useful

· Doesn’t only have to be a subject that is totally beyond the understanding of the jury, can still help in areas where there may be some jury knowledge/understanding

· Experts can NOT testify to issues of witness credibility in the trial – deciding credibility is in the province of the jury

· Though can testify to social syndromes that might affect credibility…
· Degree of certainty required for opinions – if the expert can say only that it is “possible” that the defendant’s conduct caused plaintiff’s injuries, such an opinion is insufficient to support a jury finding of causation by a preponderance of the evidence

· Permissible Bases for Expert Opinion Testimony – 703 allows expert opinion to rest on facts or data:

Rule 703. Bases of Opinion Testimony by Experts

The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted. Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert's opinion substantially outweighs their  prejudicial effect. 
· Perceived by the Expert - Experts may rely on firsthand observations that would satisfy the personal knowledge standard that FRE 602 requires of lay witnesses. 

· Learned at Trial - An expert opinion may be based on facts or data learned at trial, as by hearing the testimony of other witnesses or responding to a hypothetical question based on the evidence introduced at trial.

· An expert is now generally allowed to rest his opinion in part on the opinion of others so long as the basis is sufficient and reliance is reasonable.

· Outside Information – Can base an opinion on outside information obtained from a variety of sources, if of a type reasonably relied on by experts in the particular field in forming opinions or inferences upon the subject.” 

· Outside information may be obtained from treatises or other authorities, reports of third parties, test results, interviewing bystanders, and independent investigation.

· Who decides if it is of a type reasonably relied on? Courts divided – best choice is the court. 

· Evidence relied on by the EW can be inadmissible – if ok under FRE 703, it need not even be admissible in evidence

· No disclosure to jury on direct examination – even when experts rely on out-of-court statements in forming their opinions, those statements remain hearsay and are not admissible as proof of what they assert.
· Can’t bring the inadmissible evidence in on direct

· But on cross, the witness can testify about the inadmissible evidence if asked
· Right of confrontation – defendant can claim a violation of confrontation right (generally such challenges fail)

· Trying to avoid junk science – testimony must be based upon sufficient facts or data, be the product of reliable principles and methods, and W must have applied the principles and methods reliably to the facts of the case
· Expert can base opinion on otherwise inadmissible evidence, but parties can’t just use the expert to get in the inadmissible evidence

· He can testify to his opinion, not to the underlying evidence
· Ultimate Issue – 704 provides that testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by trier of fact

Rule 704. Opinion on Ultimate Issue

(a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.

(b) No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto. Such ultimate issues are matters for the trier of fact alone.
· Exclusions: 

· It is still proper to object to an overbroad opinion that does not assist the jury under FRE 701 (for lay opinions) and FRE 702 (for expert opinions).

· Witness’s conclusions on an ultimate issue are also excludable if it is based on inadequate explored legal criteria. See ACN to FRE 704.

· Mental condition exception (FRE 704(b)) – “no opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime.”

· Order of presentation – Expert generally may give an opinion without first disclosing underlying facts

Rule 705. Disclosure of Facts or Data Underlying Expert Opinion

The expert may testify in terms of opinion or inference and give reasons therefor without first testifying to the underlying facts or data, unless the court requires otherwise. The expert may in any event be required to disclose the underlying facts or data on cross-examination.
· Expert may testify in terms of opinion or inference and give reasons therefore without first testifying to the underlying facts or data, unless the court requires.

· The expert may be required to make disclosure on cross.

· Trial judge may appoint expert witnesses – under FRE 706

Rule 706. Court Appointed Experts

(a) Appointment.

The court may on its own motion or on the motion of any party enter an order to show cause why expert witnesses should not be appointed, and may request the parties to submit nominations. The court may appoint any expert witnesses agreed upon by the parties, and may appoint expert witnesses of its own selection. An expert witness shall not be appointed by the court unless the witness consents to act. A witness so appointed shall be informed of the witness' duties by the court in writing, a copy of which shall be filed with the clerk, or at a conference in which the parties shall have opportunity to participate. A witness so appointed shall advise the parties of the witness' findings, if any; the witness' deposition may be taken by any party; and the witness may be called to testify by the court or any party. The witness shall be subject to cross-examination by each party, including a party calling the witness.

(b) Compensation.

Expert witnesses so appointed are entitled to reasonable compensation in whatever sum the court may allow. The compensation thus fixed is payable from funds which may be provided by law in criminal cases and civil actions and proceedings involving just compensation under the fifth amendment. In other civil actions and proceedings the compensation shall be paid by the parties in such proportion and at such time as the court directs, and thereafter charged in like manner as other costs.

(c) Disclosure of appointment.

In the exercise of its discretion, the court may authorize disclosure to the jury of the fact that the court appointed the expert witness.

(d) Parties' experts of own selection.

Nothing in this rule limits the parties in calling expert witnesses of their own selection.
· General rule - A trial court has inherent authority to appoint expert W’s & technical advisors. Rule 706 recognizes this authority.

· Policy Rationale - Right to Defense Experts. Due process may require the appointment of an expert for an indigent crim. 

· D. Ake v. OK (US 1985) - “when a State brings its judicial power to bear on an indigent in a crim. proceeding, it must take steps to assure that the defendant has a fair opportunity to present his defense.”

XIII. Scientific testimony, including social context evidence: 620-51, blackboard

1. Problem 9E. 2D 
2. Common Law Rule – Frye v. United States, 1923 (621)

· Scientific evidence is only admissible when the scientific principle or technique has received general acceptance by a consensus of the relevant scientific community
· Imposed a lag on the availability of current technical knowledge in trials

· But protected the process against using evidence that might later be discredited

· Made it easy for opponents of scientific evidence to obtain rival experts
3. Daubert v. Merrell Dow Pharmaceuticals, 1993 (621) – Replacing Frye with the Daubert Standard

· Rejects Frye for federal courts – Supreme Court took the case to decide whether Frye had been superseded by the adoption of the federal rules, and decided that it had been…
· There was a federal rule and common law tradition in direct contrast – fed rule controlled
· Adopts a new two-prong approach, based on 702 and 401-403

· First, the evidence must be present valid science, meaning it must be what the Court called “reliable” (even if not necessarily correct in every instance or application).
· Evaluating the scientific method used in general
· Second, the science must be pertinent, meaning it must “fit” in the sense of relating directly to the issues and facts so that it can be truly helpful to the trier of fact.
· Evaluating the application of that method to the factual inquiry under consideration
· Court was more concerned with the reliability of the methodology and it’s fit to the facts than the scientific validity of the conclusions presented

· Better approach – courts aren’t qualified to judge scientific validity

· Preliminary determination by the court – these two prerequisites—scientific validity and pertinency—are to be determined by the court before the evidence is admitted. 

· Scientific validity is a preliminary question for the court under FRE 104(a).

· Factors for determining reliability – Daubert suggested that the court consider the following five factors (although none is decisive and the list is not exhaustive): PETA among others
· P - Peer review – presence or absence of peer review and publication.

· E - Error rate – general chance of error, whether intentional or not
· T - Testability and Falsifiability – whether the theory of technique in question “can be (and has been) tested.”, whether it can be falsified, how replicable the results are
· A -  (general) acceptance – Court noted a scientific technique may be viewed with skepticism if it “has been able to attract only minimal support within the community

· Operational standards – presence or absence of standards, whether set by government agencies or private associations, governing the practices or techniques employed to produce the evidence being offered

· Standard of review – abuse of discretion is the proper standard for reviewing a trial court’s admissibility decision under Daubert (General Elec. V. Joiner, 1997)     

4. Daubert Extended – Kuhmo Tire Ltd v. Carmichael, 1999 (632)

· Reliability standard extended to all types of expert testimony – same standards for all expert cases

· Court held that all expert testimony must have a reliable basis, including testimony by experts based on their experience. The Court indicated that the Daubert criteria may be helpful in evaluating other types of expert testimony for reliability, but that they are not exclusive

5. 702 Amendments – Rule now incorporates Daubert Reliability Standard

· In 2000, FRE 702 was amended to incorporate the reliability standard of Daubert and to make it applicable to all types of expert testimony. The following three factors were added as requirement for expert testimony:

· The testimony is based upon sufficient facts or data,

· The testimony is the product of reliable principles and methods, and

· The witness had applied the principles and methods reliably to the facts of the case.  
· Judge’s role in reliability analysis – how to determine reasonable reliance

· 702 specifies that the trial judge applies gatekeeping inquiries to assess the sufficiency of the expert’s underlying data, the reliability of the expert’s methods, the reliability of the expert’s application of those methods to the facts

· Restrictive approach – trial court must make an independent assessment of the reasonableness of the expert’s reliance

· Liberal approach – limits judge’s role to determining what experts in the field consider reasonable
· Decisions on admissibility of experts are reviewed under an abuse of discretion standard

· How to challenge the admission of expert testimony under this

· Argue that expter is relying on junk science, question the topics of the testimony, the training of the proposed expert, the reliability of the methods used, and the reliability of their application to the facts

· Challenge that the proposed witness is really an expert

· Challenge that the testimony is not based on sufficient facts or data, or is not based on reliable application
6. Social Context Testimony - MK 620-651, 572-3, 587-9
· General Concept - “syndrome” or “social framework” evidence.

· Evidence offered to bridge some sort of gap between the situation of the parties and the experience of the jury

· 702-like testimony - describes general behavior patterns based on observing many people

· Questions for analysis:

· Does the expert has an adequate basis in observation & theory

· Does the jury needs the kind of help an expert c an provide?

· 404/406 like testimony: Describes the behavior of a crime V or crim. D( "social framework" no longer accurate, & syndrome evidence draws close to being 404/5 character evidence 

· R06 character like evidence: comments on the credibility of crime V or crim. D. State v. Grecinger (in trial of man for attempted murder & batter against intimate companion, admitting expert testimony on BWS under R 608 as bearing on her veracity).
· Why is it good to have social science testimony to rebut stereotypes and misconceptions?

· Adds credibility to the party’s story

· May be able to explain things in different ways, re-explain the assumptions and conclusions that the jury believes to be common sense

· Problem – what to do when such evidence reinforces a tangential, general social stereotype? 

· Evidence might help the case but be harmful to society in general

· But lawyer’s first obligation is to his client

· Need to balance the social costs of using the stereotype with the social costs of deciding that a litigant’s rights don’t trump that…

· Misconceptions about using cultural evidence

· That’s it’s only started to be used recently

· That it’s only introduced in family violence cases

· That it’s only introduced in cases involving immigrants

· All of those are incorrect

· State v. Kelly, 1984
· Early decision admitting expert evidence on battering and its effect on women
· Factual question – did D act in self defense when she stabbed her husband? 
· D introduced an expert to explain BWS and related issues that the jury might not quite get without the expert
· What can the expert do?
· Expert can NOT testify to her conclusion about whether the belief was reasonable

· The criminal defendant state of mind part of the case exception…

· Prejudice concerns with having someone qualified by the court as an expert tell the jury that the belief was reasonable 

· Rehabilitation of a witness can be done through experts – but calling to rehabilitate may be a bad way to get the expert in 

· People v. Rhimes
· D tried to make a cultural defense to rape charges
· People v. Klein

· Police officer tried to make a cultural context defense regarding his shooting up into the air to stop a speeding car, argue that it was typical practice of peace officers, in light of the different set of expectations and assumptions they have in the context of their jobs
· Court refused to admit the evidence
· Possible Objections:

· Must be in response to attack on credibility, generally, to justify such testimony.

· Some courts will let in almost anything—Grecinger(one psychologist testified that she had treated the complainant & described her symptoms & her diagnosis of post traumatic stress disorder. Then another expert testified about the general nature & effects of Battered Woman Syndrome.)

· Validity—object no generally accepted behavioral models. Courts differ whether there really exist patterns of behavior by victims that are clear indicators of certain kinds of abuse.  & Even whether such testimony must satisfy a validity standard.

· Should syndrome evidence have to satisfy the Daubert scientific validity standard? Courts differ-- US v. Hadley (9C) (psychiatric testimony on behavioral patterns in sexually abused children need not satisfy pre-Daubert standard of Frye); Cal. Evid. Code §1107 (BWS "shall not be considered a new scientific technique whose reliability is unproven" if expert is properly qualified); US v. Amador-Galvan (C) (remanding so trial court can apply Daubert in ruling on motion to admit expert testimony on reliability of eyewitness identification).

· Invading jury's province. This argument should be rejected summarily: R704 abolishes the "ultimate issue" objection, & numerous modern cases apply the modern view by rejecting claims that framework or syndrome evidence somehow invades the jury's province.  BUT statements that V " fits the pattern exactly" may be out of bounds—jury decision.

· Credibility is for jury to determine. R608 & credibility: controversial. Juries are entrusted with credibility issues, & are expected to be able to separate truth from falsehood. Many cases reject expert testimony offered directly on the issue of W credibility.  The more the testimony is based on the expert's examination of the witness, the higher the danger that the jury will substitute it for its own credibility assessment. ( have  expert testify in general terms about the syndrome & let the jury decide if the child fits within it?

· Specific helpfulness requirement (jury doesn’t need the help?) Not so clear that jurors cannot make sense of domestic child-abuse cases; there are slippery slope problems (if jurors need help here, couldn't they use it in virtually all criminal prosecutions?); various forms of post-traumatic stress seen in victims of beatings or rape or child abuse are not surefire signs that these crimes have occurred & could reflect other traumatic experiences.

· Jurors have experience with the dynamics of family life, but incest or sexual abuse in a family setting, or rape, is not in the expected experience of the typical person, & the reactions & psychological realities of this setting are matters on which lay jurors probably need help. "Less than adequate foundation" to assess the credibility of a child who might be "either unaware or uncertain" that the abuser even committed a crime. Jury is likely to have little feel for the offense or likely response of the child.  (a) Generalities counterargument: providing perspective on a problem not commonly understood can be helpful, & (b) Speculation the available body of experience is too large to be dismissed as speculation.

· Rape  is a crime that "few understand," misperceiving "why it occurs, when or where it happens, how it might be prevented, & what effect it has on a victim”.  Consent D—"misperceptions about rape play a prominent & documented rule in the fact finder's imagination," & a qualified expert who has examined the woman can "help to educate this fact finder in several ways," as by confirming "the existence of trauma consistent with the woman's allegations of nonconsent," helping jurors "understand the psychological cost of rape" & helping "dispel the fact finder's confusion of seduction fantasies with the reality of rape" & helping overcome "traditional disbelief" about acquaintance rape. Tony Massaro

· Expert will snow the jury. Jury is not in a good position to evaluate an expert analysis of a problem which the jury itself does not understand very well. Fears that juries will be overwhelmed, or that trials will turn into a "battle of experts" have regularly kept similar expert testimony out—a makeweight factor in decisions excluding expert testimony.

· Typical Situations:

· Battered Woman Syndrome: In trials of men for beating women in intimate relationships & of women for killing men in such relationships (where the issue is typically SD), courts often admit evidence of battered woman syndrome (BWS) to shed light on the behavior of the woman.

· e.g. Battered woman stabbed husband on the street.  Expert testimony offered to support her claim of self defense—a reasonable person in her circumstances would have shared her belief that she was in danger. State v. Kelly

· Honesty—if DA questions why she didn’t leave to show she’s dishonest about the battery.  But DA may agree not to exploit the question.  Still, the experience of the jurors is at such a disconnect, that D needs to be able to do something to connect them.

· Critique: takes a less than respectful view of women.  Reinforces view of victimization rather than agency & reasonableness.  Pathologizing D in a way that’s inconsistent w/ view of her as reasonable.

· Rape Trauma Syndrome—In sexual assault trials, courts often admit evidence of the “syndrome" (RTS) to help assess conduct by the victim after the fact & evaluate defense claims of consent.

· Do experts understand women well enough to know whether they were likely raped? People v. Bledsoe (RTS was devised as "therapeutic tool" to identify & treat emotional problems; counselors try to help rape victims deal with trauma, & accuracy of their descriptions is not "vital" to the task; rape counselors try to avoid credibility judgments & do not probe inconsistencies) (RTS inadmissible to show rape).

· Child Abuse—In child abuse prosecutions, courts often admit testimony describing battered child syndrome (BCS) or child sexual abuse accommodation syndrome (CSAAS).  Sex abuse: experts describe delays in reporting & initial reporting of only part of what happened, behavioral problems at school, vomiting, sexualized play, & regression in toilet training (among younger children), disclosure to a friend, withdrawal & daydreaming, & low self-esteem (among older children).

· Validity: do experts understand children well enough to know whether they were likely abused? United States v. St. Pierre (scientific community recognizes "certain emotional & psychological characteristics" in sexually abused children); Hadden v. State (CSAAS does not satisfy Frye & is inadmissible as substantive evidence of guilt).

XIV. Burdens and presumptions in civil cases: 667-96, 1-9

1. Problems 10A, 10B
2. Allocation of burdens:

· Either built into the statute

· Or established through cases – burdens reflect what is most likely to be the truth

· Policy decisions – who should be forced to bear which burdens and why

· Whoever bringing the suit should have the burden

· Whoever has the easiest access to proof

· Whoever has the biggest incentive to sue or discover
· Use the burdens to advance policy considerations 

· Concerns with the ease or difficulty of proving certain things

· Reinforcing certain relationships
3. Burden of Pleading

· As a general rule, a party making a claim or asserting a defense must plead the element of that claim or defense.

4. Burden of Production – A party who bears the burden of production on an issue loses if the party does not produce evidence on it
· As a general matter, a party has the burden of producing evidence whenever a finding against the party on a point would be required in absence of further evidence. Normally a party is assigned the burden of production with respect to the allegation it has made in its pleadings.

· If party bearing burden produces insufficient evidence ( other party wins by motion 

· If party bearing burden produces sufficient evidence ( burden of production shifts ( fact finds ultimate decides

· If P offers cogent and compelling evidence ( burden of production shifts to D

· Judge decides whether P has sufficient or cogent and compelling evidence

· Requires the jury to believe P if there is no counter evidence by D

· D has to offer enough evidence so that a reasonable jury could decide in his favor

5. Burden of Persuasion – A party who bears the burden of persuasion on an issue loses on that issue if the party does not persuade the finder of fact that the proposition has been established by a preponderance of evid or some other applicable standard
· As a general matter, the party has the burden of persuasion on each fact, the existence or nonexistence of which is essential to his claim or defense. The essential elements of a claim or defense are determined by the substantive law, not the law of evidence.    
· Simple rule – in fed court, the burden of persuasion does not change

· Initial burden of production and persuasion are on the plaintiff, and while the production burden can shift, the persuasion burden doesn’t 
6. Presumptions – devices for shifting and allocating burdens
· General Concept – A presumption is a procedural device that relates two factual propositions, so that proof of the first, basic fact is sometimes treated as equal to proof of the second, presumed/ultimate fact

· A party will be allowed to establish its position about a disputed fact by introducing evidence on some other fact, instead of evidence that is explicitly about the disputed issue

· Require the trier of facts to draw a particular conclusion when the basic facts are established in the absence of counterproof

· Rationale: recurring situations in which it is hard to prove something that is normally true

Rule 301. Presumptions in General Civil Actions and Proceedings

In all civil actions and proceedings not otherwise provided for by Act of Congress or by these rules, a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of nonpersuasion, which remains throughout the trial upon the party on whom it was originally cast.

Rule 302. Applicability of State Law in Civil Actions and Proceedings

In civil actions and proceedings, the effect of a presumption respecting a fact which is an element of a claim or defense as to which State law supplies the rule of decision is determined in accordance with State law.
· 301 incorporates a shift only in the production burden and does not affect the persuasion burden

· Conclusive/irrebutable presumption: rules of substantive law, e.g. Coal Mine Health Act / black lung

· Constitutionality—a legislative presumption passes DP & EP clauses if there are “some rational connection between the fact proved 7 the ultimate fact presumed,” so that finding the fact presumed is not “so unreasonable as to be a purely arbitrary mandate” Mobile, J. & K.C. Ry. V. Turnipseed (US 1910)

· Mandatory presumption/presumption of law: controls decision if unopposed.
· Judge still gives contingent instructions – can’t instruct the jury to find the basic or ultimate fact, but can instruct them that if they do find the basic fact they are required to find the ultimate fact

· If they don’t find the predicate fact, can still find the ultimate fact in other ways, on other evidence
· Permissive presumption / INFERENCE / presumption of fact: e.g. res ipsa loquitur permits negligence finding based on circumstantial evidence
· Not really a presumption – just a normal inference
· Prima Facie case: Either evidence requires a particular conclusion, or evidence permits it (inference)

· Approaches to “in between situations” with presumption but counterproof offered

· The bursting bubble—common law.  When counterproof offered, bailor’s e.g., presumption evaporates & never gets to trial.

· Reformist approach—URE—many states—presumption shifts the burden of persuasion.  Jury still free to disbelieve the counterproof. Morgan/R301 drafters—presumption puts burden on other party to prove the nonexistence of the presumed fact ismore probable than its existence.

· 12 states w/ Rules expressly provide that civil presumptions shift the burden of persuasion.

· R301 Presumption requires party who has burden to rebut or meet the presumption (burden of production), but doesn’t shift the burden of proof in the sense of the risk of nonpersuasion—almost identical to bubble.  That risk remains upon the party on whom it was originally cast throughout the trial.

· 17 states, include NJ adopted; 8 states don’t have rules about civil presumptions; 5—some presumptions shift the burden of persuasion, while others shift only burden of production

· Thayer – bursting bubble – advocated shifting only the production burden. When the opponent of a presumption introduces evidence that contradicts the existence of the presumed fact, the bubble of the presumption bursts and the presumption disappears

· Morgan – persuasion burden would shift as well. Once a party introduces evidence adequate to support a finding that the basic fact is true, the burden of persuasion should be placed on the opponent of the presumption

· A position REJECTED by the rules…
· Jury Instructions:

· If proof of basic fact is established by stipulation, clear preponderance of the evidence that doesn’t seem to leave room for doubt, and there was no counterproof ( just can give the mandatory instruction

· If you find the basic fact then you must find…

· If there is cogent and compelling counterproof, the judge will give a contingent instruction

· If there is no counterproof but a question about the sufficiency of the proof offered on the basic fact then there will always be a contingent instruction 

· If there’s proof offered to challenge the presumptive conclusions or ultimate fact, then it’s more complicated

· Texas Dept of Community Affairs v. Burdine

· Supreme Court disallowed the shifting of the burden of persuasion
· McDonnell Douglas (US 1973) D must only “explain what he has done or produce evidence of legitimate nondiscriminatory reasons,” not convincing, objective reasons.

· Fairness to P to so bad bec. 1) liberal discovery rules in these cases, 2) D incentive to persuade trier of fact, 3) D must be clear & reasonably specific

· Price Waterhouse (690) – modifies Burdine/McDonell Douglas (good for the Ps) if Ps get specific enough (prima facie circumstantial evd + specific acts) ( shift the burden of persuasion to D & D must disprove nondiscrimination. (D “presumed” bad motives in offering counterpoof)

· “In Between” cases—How much counterproof is required before the presumption disappears? How to rebut a presumption…

· Substantial or Uncontradicted Evidence as counterproof, undisputed, clear & positive, unimpeached evidence sometimes required.

· Loaned Autos & Scope of Employement—often presumption that owner was driving car doesn’t shift BOPer, but can only be overcome by extra strong evidence

· “Believing” the evidence Presumption survives intro of counterproof, but the jury told to find the presumed fact unless it “believes” the counterproof. (family car” presumption that driver had owner’s permission doesn’t disappear in the face of counterproof, presumption applies only if jury disbelievs counterpoof)

· Almost mandatory

· “Equipoise” Presumption survives intro of counterproof, jury must find the presumed fact unless the counterproof makes the presumed fact just as likely to be false as it is true.

· Shifting the BOPer Presumption shifts to the party against whom it operates the BOPer—Morgan’s approach, many states, common law. Frederick v. Shankle (Md. In context of statutory presumption that police officer suffering heart attack “contracted” the disease at work, applying rule that police-based presumptions shift BOPer); Smith v. Atkinson (presumption P would have prevailed but for destruction fo evidence by spoilation)

· Jury instruction rather than deciding how much counterproof is required—“mention the presumption” to the jury, which is then “informed of the presumption” (Md.)

· Examples of Presumptions:

· Bailee Negligence Presumption: presumption that if the goods were in good shape when turned over to the bailee, but damaged on retrieval = bailee caused the damage by negligence.  Bailor bears the burdens (pleading, production, persuasion) on the basic facts (delivery of undamaged goods, retrieval of damaged goods), if basic facts are proved, trier must conclude negligence unless D bailee offers counterproof.

· Letter Received Presumption: if prove basic fact (letter was properly posted & mailed) → presumption that letter was received if no counterproof.

· Loaned Auto Presumption:  suit agst owner of auto involved in an accident, upon proof of ownership, presumption that driver had permission

· Scope of Employment Presumption: upon proof that D owned the car & employed the driver, presumption that driver was acting within the scope of his duties

· Presumption of Accident in Death Policy: upon proof that decedent came to a sudden violent end, presumption that accident as opposed to suicide caused the death.

· Presumption of Death: upon proof that insured has been missing for 7 yrs, presumption that he has died.

· Presumption of Valid Marriage: proof that P & decedent entered into a ceremonial marriage, presumption that marriage is valid & ongoing.

XV. Burdens and presumptions in criminal cases: 696-732. 
1. Problems 10C, 10D.

2. General Outline
· Burden of proof is on the prosecution – need to prove every fact that is an element of the crime beyond a reasonable doubt
· Burden of proof never shifts, except in some affirmative defense situations
3. Burden of Production

· Prosecution burdens – the prosecution is required to carry the burden of production with respect to each element of the charge. If it fails to produce evidence sufficient to support a jury finding beyond a reasonable doubt with respect to all elements, a motion for directed verdict of acquittal must be granted.

· P must prove beyond a reasonable doubt every element of a crime

· Presumption of innocence – device used to remind us of P’s burden, more than a fact

· Not actually a presumption in the same sense 

· Defense burdens

· “Defenses” that negate an element of the charge – defendant’s do not carry a burden of production on defenses that negate an element of the charge

· Just have to raise a doubt as to their satisfaction

· Affirmative defenses – a true affirmative defense is a defense that goes beyond negating an element of the charge and alleges new matter that mitigates or eliminates criminal liability. 
· The defendant can be required to carry the burden of production with respect to affirmative defenses.

· Balancing the social costs, indicates this is allowed

· Insanity, provocation often keep BOP on P the way the state statutes are written. Patterson, Mullaney, but BOP for insanity may constitutionally be put on D. Leland v. Oregon (US 1952)

· Mulaney v. Wilbur (US 1975) ME statute that allowed murder D to rebut a statutory presumption that he committed the offense with “ malice aforethought” by proving heat of passion or sudden provocation improperly shifted the BOPer to the D.
· Stands for proposition that the court may not give instructions (and the legislature may not pass a statute) that buts the burden of persuasion on the defendant with regard to an element of the offense
· Patterson v. NY (US 1977)—AD v. element Extreme emotional disturbance in a NY State murder trial- burden on D to prove AD.  (Husband killed estranged wife’s lover.)  

· Charged w/ 2d Murder—(1) intent to cause the death & (2) causing the death.

· Aff Def of extreme emotional disturbance—acted under the influence of extreme emotional disturbance for which there was a reasonable explanation of excuse.

· AD reduces crime to manslaughter—elements (1) intent (2) kill (3) circumstances that don’t constitute murder b/c acted under the influence of an extreme emotional disturbance.

· Jury Instructions:

· emphasized that have to find intent to kill BARD, 

· D had burden of proving extreme emotional disturbance by a preponderance of the evidence.

· Manslaughter if intentionally killed (BARD) & emotional disturbance (Preponderance)

· Decision—murder.

· Holding—statute constitutional bc doesn’t require D to disprove any element (fact essential to) the offense charged b/c the AD of extreme emotional disturbance bears no direct rship to any element of murder.  

· Contrast Mulaney, Maine’s AD involved disproving an element already in the charge—malice aforethought, where malice defined deliberate, cruel, without a considerable provocation—An element of the crime can’t also be in the AD.

· Note—people tend to put burden on the woman who kills, despite the law.  So MUST try to get instruction in voir dire.  A lot of people will say, “no, can’t follow that instruction, 
· Notes:
· Relying on Mullaney – in which the court had held a Maine statute unconstitutional for forcing the defendant to rebut/prove no malice…

· Court overturned that because they felt it was adding a burden of disproving malice into the statute, and placing it on the defendant

· How was Patterson different from Mullaney?

· The NY statute didn’t suffer from the same infirmities

· Seems to be a bit of a reach for the majority 

· Proving the nature of the intent should not be a burden put on the defendant – according to Mullaney

· Is there a rationale that distinguishes these?

· Patterson does have some better sense of policy concerns – there may be informational asymmetries

· Certain affirmative defenses may rely on info that is more available to the defense

· Affirmative defenses – generally involve a burden shift

· We justify the burden shift analytically by saying that these are defenses which add or elaborate something without dealing directly with the elements of the crime, which the gov’t still has to prove

4. Burden of Persuasion

· Prosecution burdens – the prosecution carries the burden of persuading the jury beyond a reasonable doubt on all elements of the charge.

· Defense burdens

· “Defenses” that negate an element of the charge – the defendant has no burden of persuasion with respect to “defenses” that negate an element of the charge

· Affirmative defenses – whether the defendant is required to carry the burden of persuasion in an affirmative defense depends on the local law and which defense is being asserted. 
· Most commonly, the defendant is required to carry both the burden of production and the burden of persuasion with respect to affirmative defenses. 
· Usually the defendant is required to establish the affirmative defense by only a preponderance of the evidence. 
· But under federal law, a defendant must prove the insanity defense by clear and convincing evidence.    

5. Presumptions
· Presumptions in crim cases can cause constitutional problems if they are seen as foreclosing the jury’s factfinding function too much
· Instructions about permitted inferences are fine, as long as they leave the jury free to disregard the inference or conclusion suggested
· But mandatory presumptions might impair the constitutional guarantee of a free jury trial
6. Analyzing Burden/Presumption issues in these situations:
· Improper jury instructions—misled on its prerogative to determine the facts or allocation of burden of persuasion?

· “Double track” instructions—conviction only if BARD, but also suggest that D may be convicted on the strength of a presumption alone =jury may rely on a presumption to satisfy the BARD standard NOT allowed. US v. Romano (Instructions said that mere presence at a still was “sufficient evidence to authorize conviction” for being in possession or control of an illegal still.)

· Logical rship between predicate fact of a presumption & the conclusion

· Question whether the fact supports an inference of the other BARD, or does it only make it look more probable than not, or even not reasonably support the conclusion.  E.g. presumption fails b/c can’t satisify the preponderance standard. Leary v. US (striking down presumption that possession of marijuana ( knew it was imported b/c much is grown domestically); Turner v. US (upholding presumption that possession of heroin ( knew it was imported.)

· Other Constitutional standards violated by crim. presumptions: 

· Trial of guilt or innocence & Trial by jury—both arguably infringed by a legislative enactment prescribing that one facts supports a finding of another. Leary v. US

· Privilage against self-incrimination presumption instruction may state that the basic fact permits a finding of the presumed fact unless the D gives a satisfactory explanation—arguably amounts to a comment about the failure of D to refute the invited inference by testifying. US v. Gainey

· Presumption of innocence—inoperable w/ respect to any “presumed” fact.

· Mandatory presumptions NOT allowed (Sandstrom), but permissive presumptions are OK (Allen).

· Sandstrom v. Montana (US 1979)  Sandstrom admitted to killing V, but not purposely & knowingly—personality disorder, alcohol.  Jury instruction “law presumes that people intend the ordinary consequences of their voluntary acts”  shifted the burden to prove intent (purpose & knowledge) to the D

· Jury could easily have been confused & think that the intent was established by the presumption, not by P’s proof.

· 4 impermissible ways the jury may have interpreted the word “presumes,” 
· Likely confusion among them ( all four possibilities fail & D is successful.

· Mandatory Presumptions

· Conclusive/Irrebuttable Presumption: jury might think that once it is established, no evid can be offered by D to rebut it- just must find ultimate fact. Winship, Morisette

· Mandatory Presumption that shifts the burden of persuasion: if the D didn’t do anything, then the D automatically loses. Mullaney

· Mandatory Presumption—shifts BOProd: what the MT SC held. Unclear, but probably not ( fine in a civil case, but not in crim—If D does nothing, will automatically lose.)

· Permissive Inference (Permissive Presumption): judge instructs the jury that among other inferences jury can consider this other one.  OK under Allen (fact specific, if D does nothing, he won’t automatically lose)

· E.g. “P has burden to prove intent BARD [reminder].  It is sometimes possible, but not required, to reach a conclusion that D acted purposefull or knowingly [infer intent] on the basis of proof that a person acted voluntarily.”

· Policy: impact of instruction?  Jury may infer intent anyway, so may prefer limitation & reminder that don’t have to infer intent.

· Not cured even if instructions emphasize that P bears BOPer BARD on intent. Francis v. Nelson

· OK to let jury infer that D intended the consequences of his actions. US v. Nelson (similarly situated person “would expect the result from acts he knowingly committed”)

· Effect: Sandstrom tends to encourage the legislature to express in more straightforward ways wht the state must pove to justify punishing a person. (Harris article)

· County of Ulster v. Allen (US 1979) – Permissive presumptions May be OK (fact specific)

· NY presumption that illegal guns found in a car are possessed by everyone in the car.  Here a minor girl had the two guns in her handbag, which was on the floor in front of her.

· Jury instruction: entitled to infer possession from the defendants' presence in the car. (no mention, no objection about “upon the person” exception)

· Jury free to accept or reject the inference, doesn’t shift burden of proof.

· Affects application of BARD stnd only if, under the facts of the case, there is no rational way the trier could make the connection permitted by the inference.  b/c only then is there a risk that the explanation of the permissive inference to the jury has caused the rational factfinder to make an erroneous factual determination.

· Consider how factually dependent Allen’s analysis was.  Court was NOT saying would apply in every case.  As applied.  U.S. criticizes 2C for saying it was facially unconstitutional.
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